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COMPLETE CORPORATE OUTFITS 










SEND FOR 
COMPLETE 
CATALOG 


BS 


Outfit No. 21 
$15.00 
Illustrated 





00 
OUTFIT +] 5 
No. 21 Black Set 


3 Ring Minute Book, 


50 Blank Sheets 

Book of 25 Litho Certificates 
Name and Capitalization Printed 
Stock & Transfer Ledger, 
Corporate Desk Seal 

Durable Cardboard Box 











No. 22 Same Set with 
Printed Minutes 


OUTFIT +] 6” 
No. 1 Black and Red Set 


3 Ring Minute Book, 

50 Blank Sheets 

Book of 25 Litho Certificates 
Name and Capitalization Printed 
Stock & Transfer Ledger, 
Corporate Desk Seal 


Durable Cardboard Box 


No. 2 Same Set with 
Printed Minutes 








OUTFIT +] 9° 
No. 3 Black and Red Set 


3 Ring Metal-Hinged Minute 
Book, 100 Blank Sheets 

Book of 25 Litho Certificates 
Name and Capitalization Printed 
Stock & Transfer Ledger, 
Corporate Desk Seal 

Durable Cardboard Box 


OUTFIT $21 ” 
No. 5 Black and Red Set 


Heavy Rod Style Minute 
Book, 100 Blank Sheets 

Book of 25 Litho Certificates 
Name and Capitalization Printed 
Stock & Transfer Ledger, 
Corporate Desk Seal 

Durable Cardboard Box 


No. 4b Same Set with 
Printed Minutes 


No. 6 Same Set with 
Printed Minutes 














and By Laws........ $1600 and By Laws........ $1700 and By Laws..... ---$2000 and By Laws........ $2300 
Gold Letter name on all 3 books...........ccccccccccccccccces extra $1.00 
OPTIONAL Pocket Seal instead of Desk Seali:s.ic..cccdcccrcccacecdveses extra 1.25 
EXTRAS Steel File, Pull-Drawer Style B or Hinged Lid Style A instead of Cardboard ...e@xtra 5.75 
anid Brown Cloth Drawer File instead of Cardboard................ extra 2.00 


Additional Certificates 


7 cents each. 




















BOND REGISTERS 


of book A-Z. 


200 name bond register... 


BONDS 


Bond Registers, bound black cloth, 
red back and corners, indexed in front 


100 name bond register...$ 6.25 
8.00 
300 name bond register... 10.0€ 
500 name bond register... 12.50 


Consult us—we can aid you with speci- 
mens of various types of Debentures — 
DO WOaAbissvcsanx9 $40.00 and up 





..... Our new idea for a complete outfit in 1 book. ... NOW AVAILABLE 


“CORP-KIT" CONTAINS: @ 20 CERTIFICATES @ MINUTE SHEETS @ TRANSFER SHEETS @ INDEX 
@ SUPPLIED IN ATTRACTIVE SLIP-CASE—SEAL INDIVIDUALLY BOXED 


TO ORDER SELECT MINUTE BOOK FROM ABOVE OUTFITS SIMILARLY PRICED—CATALOG On REQUEST 


POCKET SEAL $7.25 





SPECIAL CERTIFICATES 
Preference clauses, etc., under 200 words, 1 or 2 classes 
stock, 50 certificates apportioned amongst classes—Ord- 
ered without complete outfit $18.50. With complete out- 
fit, add to price of outfit $12.00. Add $1.50 for each 100 
words or fraction over 200. Each additional class $2.00. 
Addit. certificates 8c. 


WHEN ORDERING 
(Postage prepaid if remittance is sent with order) 


Print Corporate Name exactly as on Certificate of In- 
corporation. Give State and Year of incorporation; No. 





ee PE Wee Os 0k oe cwnes Capital Stock 
_ EPP e If stock is without par value specify total 
amount of Shares.......... Is stock Full Paid and Non- 
oe eseenene ee Certificates signed by President 
and....- 














REGULAR OUTFITS, “CORP-KITS," 
RUSHED TO YOU BY MAIL ON 
SAME BUSINESS DAY ORDER IS RECEIVED 
(Specially Printed Certificates Require More Time) 


ASK FOR: sameces—rrices 


@ LEGAL PAPERS @ COVERS 
@ WILL COVERS & ENVELOPES 
@ DOCKET SHEETS 





43 Park Place, New York 7, N. Y. 
BEekman 3-3037 
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AN INVITATION 
TO LAWYERS : 


If you are planning to attend this year’s annual meeting of 
the American Bar Association, or that of the National 
Conference on Uniform State Laws, please consider yourself 
cordially invited to make full use of the facilities of the 
Stenographic Service Office that will be maintained as usual 
in conjunction with both of these gatherings by the 


Fidelity and Deposit Company of Maryland. 


F &D has been happy to provide this complimentary 

service at these meetings since 1920 as an expression of its 
gratitude to the many attorneys who, over the years, have 
demonstrated their confidence in this company by utilizing its 


facilities for meeting their bonding needs. 


Fidelity and Deposit 


COMPANY OF MARYLAND 


HOME OFFICE: BALTIMORE, MARYLAND 
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The President's Page 


Ross L. Malone 


The Year in Retrospect 


It is not surprising that the prepara- 
tion of my last President’s Page should 
stir waves of nostalgia as I view in 
retrospect the experiences of the past 
twelve months. 

When I assumed office a year ago in 
Los Angeles, I quoted from a letter 
written to me by a member of the 
Association, who said: 


I can think of no higher honor that 
can come to a lawyer than that his 
brother lawyers of the United States 
should bestow upon him the highest 
office which is within their power. 


Today, viewed in the light of the past 
year, I would add that I can think of 
no richer experience for a lawyer, than 
that which accompanies this honor. 

The President of the American Bar 
Association is privileged to enjoy in 
one year experiences which normally 
might be hoped for in a lifetime. They 
are experiences rich in personal rela- 
tionships, fascinating in their variety 
and humbling in their responsibilities. 
I express my heartfelt appreciation to 
each of you who has helped to make 
the past year possible and to all of our 
members whose interest, assistance and 
cooperation are responsible for the 
progress of the Association during my 
administration. 

The Presidency of the American Bar 
Association is not a part time under- 
taking. It has required and received 
my entire time for more than a year. 
The unsung heroes of that year, who 
have made it possible for me to devote 
all of my time to the affairs of the 
Association are my partners, J. D. At- 
wood, Charles F. Malone, E. Kirk New- 
man, Russell D, Mann and Paul A. 
Cooter. They have willingly undertaken 
the additional burden which has re- 
sulted from my absence, and have of- 
fered assistance and encouragement 
throughout the year in every possible 
Manner. 


I will be the last President of the 


Association to serve without benefit of 
a President-Elect with whom to share 
the responsibilities of the Presidency. 
The demands of the Presidency are 
such that creation of the office of Presi- 
dent-Elect was highly desirable. In 
order that the Association may receive 
the maximum benefit from the creation 
of the office, and to define its relation- 
ship to the office of President, | recom- 
mended to the Board of Governors the 
preparation of a general statement of 
policy for the guidance of the future 
occupants of the two offices. A sub- 
committee of the Board of Governors 
for that purpose was authorized which 
has met with Messrs. Randall and Sey- 
mour and agreed upon a policy state- 
ment which will be submitted to the 
Board of Governors at Miami Beach. 

It is a tribute to the American Bar 
Association that the number of speak- 
ing engagements available to its Presi- 
dent is unlimited. His problem is in 
determining those which the interest of 
the Association dictates that he should 
accept. At the outset of my term of 
office, I established certain policies to 
govern the acceptance of speaking en- 
gagements during the year and I have 
adhered to them except in rare cases. 
I felt that the President should accept 
as many invitations to annual meetings 
of state bar organizations as possible; 
that next in priority should be the 
local bar associations represented in 
the House of Delegates and that addi- 
tional engagements should be limited 
to special occasions justifying an ex- 
ception. 

In adhering to these principles, I 
have had to decline many invitations 
which I should have liked to accept— 
some of which traditionally had been 
accepted by Presidents of the Associa- 
tion. I hope that those whose invita- 
tions I was forced to decline under- 
stand that it was done only in the light 
of the increasing demands of the 
Presidency. 


Acting within these self-imposed lim- 
itations, during the past year I have 
spoken to lawyers’ groups in thirty- 
nine states, including Alaska and Ha- 
waii, as well as in Canada, Mexico City 
and Australia. 


So much for the personal activities 
of the President; in importance, they 
are secondary to the program of the 
Association which should be examined 
at the end of each administration. 


A steady flow of new members has 
joined the Association during the past 
year although no organized member- 
ship campaign has been undertaken. It 
was considered undesirable to under- 
take another such campaign immedi- 
ately following that of last year. None- 
theless, during the year 6249 new 
members have been added to our rolls. 


The celebration of the second Law 
Day on May 1, 1959, exceeded all ex- 
pectations. The estimate of thirty thou- 
sand individual observances of various 
types throughout the United States ap- 
pears conservative in the light of in- 
formation which continues to reach 
Headquarters as to activities through- 
out the country. Law Day has become 
a national institution for which the 
legal profession has primary responsi- 
bility, a responsibility to be discharged 
in the interest of the country and not 
of the legal profession. 

At the outset of my administration, 
I announced four areas of Association 
activity to which special emphasis 
would be given during the current year. 
The announced objectives were: 


1. A “second step” toward world 
peace through law. 
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2. The marshalling of the resources 
of the Bar for an intensive as- 
sault on court congestion through- 
out the country. 


3. A revitalizing of the interest of 
the profession in legal education. 


4. A new era in continuing legal 
education. 


I am happy to be able to say that we 
have made definite progress toward 
each of these objectives. 

Regional conferences of lawyers 
throughout the United States to ex- 
plore means for the effective applica- 
tion of law to world problems were 
conducted under the auspices of the 
Committee on World Peace Through 
Law in Boston, Charlotte, Chicago, 
Dallas and San Francisco. The final 
statement of Charles S. Rhyne, Chair- 
man of the Committee, which was pub- 
lished on the President’s Page in the 
June issue of the JoURNAL, reflects the 
interest and enthusiasm which was de- 
veloped in these conferences and the 
progress which has been made in the 
formulation of a definite objective of 
the legal profession in this area. 

The regional conferences and the 
program of the Committee this year 
were financed by a planning grant of 
$50,000.00 from the International Co- 
operation Administration. One of the 
terms of the grant was that the Associ- 
ation should determine whether, in its 
opinion, a proposed world conference 
of lawyers designed to marshal the 
influence of the legal profession of the 
world behind a program of peace 
through law, is feasible and, if so, to 
suggest the plan for such a conference. 

The report of the Committee was 
approved by the Board of Governors 
in May and was filed with the Inter- 
national Cooperation Administration 
shortly thereafter. It concludes that 
the proposed world conference is feasi- 
ble and desirable, but recommends re- 
gional world conferences similar to the 
regional conferences in the United 
States, preparatory to a world con- 
ference. 

It has been recognized that the ob- 
jectives could best be achieved in a 
conference financed from private sourc- 
es although it is not believed that the 
inherent disadvantages make the use of 
government funds impossible. The 
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Board of Governors authorized explor- 
ation to determine whether funds from 
non-governmental sources might be 
available and presentations have been 
made to several of the major founda- 
tions of the country. The Ford Founda- 
tion has made an interim grant of 
$25,000.00 for use of the Committee to 
cover current operating expenses dur- 
ing the period that the Foundation has 
the entire proposal under considera- 
tion. 

The developments of the past year in 
this area of Association activity have 
been most encouraging. The interest of 
lawyers generally is great. Prospects 
for future progress are bright. With no 
illusions whatever as to the obstacles 
in our path or the distance to our 
ultimate objective, the world peace 
through law program has successfully 
completed its second step and may soon 
be walking alone. It is an important 
Association activity. 

The attack upon court congestion 
has been through a special committee 
of the Association created to assemble 
the experience of courts throughout the 
country which have made a successful 
attack upon congested court dockets. 
We seek to make this experience avail- 
able at a single source to all Bars which 
can benefit from it. The special em- 
phasis is upon the obligation of the 
Bar itself as distinguished from pos- 
sible solutions through additional 
judges and court administrators. The 
final report of the committee, which is 
to be presented at Miami Beach, will 
be in the form of a published hand- 
book for local and state bar associa- 
tions containing the material gathered 
by the committee. 

The activity designed to renew the 
interest of the practicing profession in 
the problems of legal education has 
centered in law students and applicants 
for admission to law schools. The at- 
tention of the profession has been di- 
rected to a situation, already apparent 
to legal educators but not appreciated 
by the profession generally. The legal 
profession is experiencing a disturbing 
deterioration in the ability and general 
desirability of applicants for admission 
to law schools. It is not holding its 
own in the competition for the “cream” 
of the younger generation. Investiga- 
tion made in connection with this 











subject also has demonstrated the ex- 
istence of a demand for law graduates 
which is in excess of the available sup- 
ply in many sections of the United 
States today, and possibly even in the 
country as a whole. 

Seeking to provide a remedy for the 
deterioration in ability and to attract 
more top students to the law as a 
career, the Association this year in- 
augurated a program, in conjunction 
with local and state bar associations, to 
obtain appointment of prelaw advisers 
in all undergraduate schools of the 
United States. We are providing up-to- 
date, authoritative information as to 
the practice of law and the opportuni- 
ties in the legal profession to these 
advisers and reinforcing them by one 
or more specially selected practitioners 
in the community, who are available 
to counsel with the advisers and with 
potential law students. The occasion 
for the practitioner counsellors is the 
fact that most undergraduate faculty 
prelaw advisers necessarily will not be 
lawyers. 

In a number of the addresses which 
I have delivered this year I have em- 
phasized the importance of closer co- 
operation between the law schools and 
the practicing profession, especially in 
finding solutions to problems of com- 
mon interest. I have emphasized par- 
ticularly education for professional 
responsibility as an area of joint in- 
terest between legal educators and 
practitioners where additional progress 
is needed. 

The greatest concentration of effort 
during the current year has been in 
the field of continuing legal education. 
During the year the participation of the 
American Bar Association in the work 
of the Joint Committee on Continuing 
Legal Education was made more effec- 
tive by the creation of the Association’s 
Special Committee on Continuing Legal 
Education whose members constitute 
the American Bar Association repre- 
sentatives on the ALI-ABA Joint Com- 
mittee on Continuing Legal Education. 
Thus, for the first time, the American 
Bar Association has its own agency in 
this field and is contributing budget 
support for the continuing legal educa- 
tion program. 

Quite properly the activity of the 

(Continued on page 787) 
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the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar to each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1954 or before; $8.00 for lawyers admitted in 1955, 
1956 and 1957; and $4.00 for lawyers admitted in 1958 
or later. 


Manuscripts for the Journal 
* The JourNAL is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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© General practitioner, corporation lawyer, 
specialist in other fields of law — if you advise 
corporate clients, you'll welcome CCH’s in- 
formative new CORPORATION LAW GUIDE. 


Continuing ““GUIDE Reports” 
Give Protective Information 
on New Changes 


Timely “GUIDE Reports” keep lawyers abreast of new 
developments in corporation law and protect against sur- 
ptises on all kinds of business controls. Here you will 
find quick, first-approach answers to many of the business 
control problems that clients bring to you every day. These 
“Reports” give you assured contact with the corporation 
laws of all the states PLUS important unfolding develop- 
ments on business insurance, small business investment 
companies, tax-option corporations, executive compensa- 
tion, labor, antitrust, taxes on interstate activities, pension 
plans, government contracts, financing, wages and hours, 
securities, social security, records and reports, and the like. 

Time is all a lawyer has to sell, and there are just so many 
hours in a day. These “Reports,” broadly covering all con- 
trols affecting business, help you offer clients maximum pro- 
tection with a minimum investment of your time. Always, 
expert CCH editorial explanations combine authority and 
simplicity to bring you changes in federal and state rules, 


Send for Your FREE Booklet ! 


Use this handy coupon to request your complimentary 
copy of “Choosing or Changing the Business Set-Up.” 
Easy to understand, it covers the income tax, corpora- 
tion law, and other factors to consider in selecting and 
changing the form of business organization. 








Vv FOR LAWYERS ON MAIN STREET... WALL STREET... AND DOWNTOWN, U.S.A. 


Expert CCH Guidance on All 
Controls Affecting Corporations 


Two Big New GUIDE Volumes 
— Included Without Extra Charge 


Immediately and without extra charge, subscribers receive 
two big Volumes which bring together and reflect all per- 
tinent federal and state laws in a new and different way — 
with simple, easy-to-understand EXPLANATION of the rules 
affecting corporations. Everything needed is covered — 
nothing helpful is overlooked —the “Guide” goes far beyond 
basic corporation acts to encompass all allied subjects impor- 
tant to soundly advising business clients. Best of all, because 
of CCH’s 46-year reputation for accuracy in reporting tax 
and business law, you can always depend on the “GUIDE.” 





Yours At No Extra Charge 





1, A separate quick-reading : 
“Summary” which gives the ee 
highlights of all new happen- oS 
ings, and tells where in the 
accompanying “GUIDE » Re- 
port” each is covered in full. 


2. Helpful “Extras” as pub- 
lished during your subscrip- 
tion — starting with “Financial Statements Simplified,” a 
handy booklet explaining financial reports clearly, simply. 


COMMERCE CLEARING HOUSE, INc. 
4025 W. Peterson Ave., Chicago 46, Illinois 
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: Send us our complimentary copy of “Choosing or Changing 
tthe Business Set-Up?’ Also send further details about CCH’s 
H swift, dependable CORPORATION LAW GUIDE — no 
: obligation, of course. 
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Jawyers Title insurance washes title worries out of real estate transactions and... 
Jawyers Title insurance wears like iron and improves with age. 


One day old—or a generation of aging, there’s always the same 
respected company behind the policy. It’s the same LAWYERS TITLE 
that over the past 33 years has experienced a growth in assets and 


prestige most outstanding in its field. 


For all title insurance requirements be certain to look for the most 
familiar and respected trademark and company signature,in the 


title industry. 






DALLAS 


DETROIT 


‘Insurance (Orporation 


it Home Office ~ Richmond. Virginia 


TITLES INSURED THROUGHOUT 44 STATES, INCLUDING HAWAII; THE DISTRICT OF COLUMBIA, PUERTO RICO AND CANADA. 
NATIONAL TITLE DIVISION OFFICES: CHICAGO e 
39 BRANCH OFFICES — 275 AGENCY OFFICES — MORE THAN 14,000 APPROVED ATTORNEYS ARE LOCATED THROUGHOUT THE OPERATING TERRITORY. 
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Bell Telephone scientists working on Nike-Hercules missile guidance system. 





HOW NIKE-HERCULES 
FINDS ITS TARGET 


Peete 








BRR ee ee i RI ti 


saint ewe ll 


Long-range “acquisition” radar de- 
tects distant aircraft approaching and 
determines position. 








Two radar antennas housed in domes 
take over. One tracks the aircraft, the 
other the missile. 








The control center computes the mis- 
sile’s proper course, and steers it by 
radio to meet the target. 





Where do guided missiles get their “BRAINS”? 


Bell System-designed guidance systems give 


pinpoint accuracy to many of the nation’s missiles 


Guiding a surface-to-air missile to 
its quarry, or an intercontinental 
ballistic missile to its target area, 
calls for communications that rival 
the human brain and nervous system. 


Because of our experience with 
complex communications systems, 
we were asked, in 1945, to study the 
problems of creating guided missiles. 
The result was Nike-Ajax, the first 
successful guided missile for defend- 
ing the nation against aircraft. 


BELL TELEPHONE SYSTEM 


Next came Nike-Hercules, Amer- 
ica’s newest surface-to-air guided mis- 
sile (shown in laboratory above), 
which has already demonstrated its 
ability to destroy supersonic targets 
flying faster than 1500 miles an hour. 


Under development is Nike-Zeus, 
designed to destroy enemy missiles 
approaching at fantastic speeds. 


In addition, a radio-inertial guid- 
ance system for the Titan intercon- 
tinental ballistic missile is being 





developed by the Bell System. In a 
recent test of this guidance system, 
a missile nose cone was recovered in 
the South Atlantic only hours after 
firing from Cape Canaveral, Florida, 
5000 miles away. 


We are proud that our experience 
in communications serves the na- 
tion’s defense. That experience, plus 
continuing research and develop- 
ment, is also at work every day im- 
proving telephone service. 
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= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the JOURNAL or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





A Marching Idea 
That’s Marking Time? 

The 3,000-word memorandum en- 
titled “An Idea on the March”, recent- 
ly published by the American Bar 
Association’s Committee on World 
Peace Through Law, does not read as 
though it had been written by a lawyer. 
One who honestly dreams of a world 
governed by law rather than by men, 
but without compromising the great 
principles of law and government pecu- 
liar to the Anglo-American tradition, 
looks through it in vain for a well- 
reasoned program for attaining that 
goal, or even for any conclusions ex- 
cept that the times demand a “leap 
forward to a new world order of 
peace” (page 9). 

One perhaps could wink at compar- 
ing the hitherto ineffectual Inter- 
national Court of the U.N. to a “tre- 
mendous Intercontinental Ballistic Mis- 
sile” that has never blasted off (page 4). 
One could even smile indulgently at the 
mention of Status-of-Forces Agree- 
ments—‘“‘guaranteeing G.I.’s_ basic 
rights of justice,” if you please!—as 
evidence of pressure for peace through 
law (page 2). But when the anony- 
mous author of the pamphlet dips into 
Marxism, where, of all fields, a little 
knowledge is a dangerous thing, it is 
time to sit up and take notice. 


On page 7 he makes the bald state- 
ment that Russia and Red China have 
abandoned the Marxian vision of a 
Utopian world, where law will wither 
away as no longer needed, and that 
both nations now “make obeisance to 
law ...though under a different name 
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—Socialist Legality”. From this he 
makes the astounding deduction— 


There is some ground for belief that 
the dreadful legal terror of Russia and 
the knock on the door at midnight have 
yielded to different processes. 

One thing is certain, the Russians 
have a profound psychological desire 
to be considered a modern, enlightened, 
civilized nation. 


Clearly the left hand of the Commit- 
tee on World Peace Through Law 
knoweth not what the right hand of 
the Committee on Communist Tactics, 
Strategy and Objectives doeth. The 
February, 1959, report of the latter 
Committee on page 21 quotes two top 
American authorities on communism 
thus— 


Dr. Fred C. Schwartz, in his testi- 
mony before the House Un-American 
Activities Committee, has accurately 
described what the communists mean 
by peace: “Every act that contributed 
to the Communist conquest is a peace- 
ful act. If they take a gun, they take 
a peaceful gun, containing a peaceful 
bullet, and kill you peacefully and put 
you in a peaceful grave. When the 
Chinese Communists murder millions, 
it is an act of peace. When the Russian 
tanks rolled into Budapest to butcher 
and destroy, it was glorious peace.” 
This is what J. Edgar Hoover calls 
“semantic sabotage.” 


Lay the above extracts from both 
Committees alongside these quotes from 
the highest priests of the Communist 
cult— 


MARX (Communist Manifesto, 1848) : 
They [Communists] openly declare 


that their ends can be attained only 
by the forceable overthrow of all exist- 
ing social conditions... The theory of 
the Communists may be summed up 
in the single sentence: Abolition of 
Private Property. 


LENIN (ca. 1905): It is necessary 
...to resort to all sorts of strategems, 
maneuvers and illegal methods, to 
evasion and subterfuge. 


LENIN (1920): A morality taken 
from outside of human society does not 
exist for us; it is a fraud. For us 
morality is subordinated to the inter- 
ests of the proletarian class struggle. 
[i.e., anything that promotes the world 
revolution is moral! ] 


KHRUSHCHEV (1956): If anyone 
thinks that our smiles mean the aban- 
donment of the teachings of Marx, 
Engels, and Lenin, he is deceiving him- 
self cruelly. Those who expect this to 
happen might just as well wait for a 
shrimp to learn how to whistle. 


Under such considerations how can 
the mysterious author of “An Idea on 
the March”, or anyone else, rightly tell 
what “socialist legality” means and 
how it justifies the belief that “the 
dreadful legal terror” has yielded to 
“different processes”? Only if social- 
ism and terror can be squared with the 
Ten Commandments, the Parables of 
Jesus and the Bill of Rights can those 
two words be uttered in the same 
breath with “legality” as that word is 
understood in the Anglo-Saxon world. 
That would be semantic sabotage with 
a vengeance. 


Surely some case for progress to- 
ward a law-governed world can be 
made out that would be worthy of the 
talents and traditions of our profession 
and of the great Association that repre- 
sents it; some proposition that would 
grapple courageously with the dyna- 
mite-laden questions to be faced before 
success can be even hoped for, such 
as— 

(1) What is law, especially as ap- 
plied to keeping the peace among 
nations with many different legal and 
cultural backgrounds, none of which 
(including our own) can be expected 
to compromise on fundamentals: 

(2) What is, or may be, the source 
of such law? The United Nations with 
Russia and Red China as members? 

(3) What machinery will interpret 
and administer such law— 

(Continued on page 784) 
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REG. U. B. PAT. OFF. 


and 
DACRON 


REG. U.S. PAT. OFF 


are 
trademarks, 


too! 


As his cap and pipe identify Sherlock Holmes, 
our trademarks identify the unique qualities 
and characteristics of two of our modern-liv- 
ing fibers. “‘Orlon’’* distinguishes our acrylic 
fiber; ‘“Dacron’”’*, our polyester fiber. As we 
use and protect these trademarks, they be- 
come more meaningful and valuable both to 
consumers and to the trade. 


For handy folders on proper use of the trade- 
marks “‘Orlon”’ and ‘‘ Dacron’’, write Product 
Information, Textile Fibers Department, 
E. I. du Pont de Nemours & Co. (Inc.), 
Wilmington 98, Delaware. 


TEXTILE FIBERS DEPARTMENT 


QU PONY 


REG. U.S. PAT. OFF. 


BETTER THINGS FOR BETTER LIVING ...THROUGH CHEMISTRY 


‘lh 9 these trademarks, always remember to: Distinguish“ Orlon” and “Dacron”— Capitalize, use quotes or italics, or otherwise distinguish by color, let- 
ms. art work, etc, Describe them—Use the phrase “Orlon” acrylic fiber (or “Dacron” polyester fiber) at least once in any text. Designate them—lIn a footnote 
‘herwise designate “Orlon” us Du Vont's registered trademark for its acrylic fiber and “Dacron” as Du Pont's registered trademark for its polyester fiber. 
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(Continued from page 782) 

(a) What popularly elected super- 
president? 

(b) Appointing what law-trained 
super-justices ? 

(c) By and with the advice and 
consent of what popularly controlled, 
tax-levying super-legislature ? 

(d) The powers of all three to be 
delegated and effectively limited by 
what super-constitution, ordained and 
established by whom? 

(4) Can any law hitherto proposed 
or conceived practicably keep inter- 
national peace while preserving both 
national, local and individual self- 
determination in the American manner? 

One small additional question might 
be asked, suggested by the above four. 
Twenty centuries ago in an out-of-the- 
way province of the mighty Roman 
Empire a mild-mannered yet eternally 
unaswerable carpenter-turned-teacher 
commanded His then handful of fol- 
lowers to go into all the world—we 
repeat: all the world—and preach: 
“Seek ye first the kingdom of God, and 
his righteousness; and all these things 
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[namely, worldly welfare] shall be 
added unto you.” (Matthew 6:33.) 

To His followers throughout the 
centuries that simple precept has had, 
and still has, the force of law. Nothing 
there about wrangling parliaments free 
of popular control; not a suggestion of 
ballistic-missile law courts; no thought 
of faceless, nationless “police” forces 
to keep the “peace”. No visible means 
whatever of interpretation or enforce- 
ment. Only the human conscience. 

There was really an Idea on the 
March! 

Whatever became of it? 


W. Ciark HANNA 
Philadelphia, Pennsylvania 


*‘W orld Rule of Law” Means 
Scrapping the Constitution 

The American Bar News of June 15 
says that “Law Day has become a 
national institution. There are few 
things which the organized Bar has 
sponsored which have had a more wide- 
spread favorable public reaction, while 
at the same time promoting cohesion 
within the profession”. 

In the June issue of the JouRNAL, 





President Ross L. Malone plugs Law 
Day, U.S.A., and recommends “a 
Special Committee on World Peace 
Through Law.” He also incorporates 
the statement of past president Charles 
S. Rhyne, who takes credit for origi- 
nating the idea. 

What disturbs me is whether we are 
consciously, or unconsciously, plugging 
for the same thing that the World 
Federalists and other one worlders 
have been advocating for many years 
but getting little support. Now they 
can breath easy. They have the great 
influence of the American Bar Associ- 
ation behind them. Rhyne says that— 


The U. S. Senate Connally reserva- 
tion which currently limits the useful- 
ness of the International Court of 
Justice must be repealed before we 
can go much further with any program 
for world peace through law. Under 
the Connally reservation the U. S. sits 
as a judge of the World Court’s juris- 
diction in each case filed against the 
U. S. and decides whether the case 
involves an international or domestic 
issue even tho the United Nations 
Charter prohibits the Court from exer- 
cising jurisdiction over domestic is- 
sues. This U. S. Senate distrust has 
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featuring delicious, complimentary full-course meals. Or save 
with thrifty, dependable Coach flights. Either way, you enjoy the 
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been a major factor in reducing the 
Court’s prestige and unselfishness to 
the point that it has had only 11 cases 
to decide in thirteen years. 

Lawyers from other nations say our 
talk of a world ruled by law is hollow 
when we ourselves do not accept that 
thesis. As the greatest users of the 
rule of law nationally, the U. S. Senate 
must by this repeal action prove that 
we trust the rule of law internationally. 
Such leadership on our part is essen- 
tial and here only the U. S. Senate can 
act to encourage, or block through in- 
action, progress toward the rule of law 
in the world. 


These are strange words coming 
from a lawyer sworn to uphold the 
Constitution of the United States. 

The Catholic Church is universal. It 
has a divine mission. And the Popes 
have spoken of “One Shepherd and 
One Fold.” This is purely spiritual. 
But. no place in the Church, throughout 
its history of 1959 years, have I ever 
heard of it promoting the “One World 
Rule of Law” idea. The Church knows 
human nature. And even a dictatorship 
form of government can be good. 

In World War I, the outstanding 
American figure in Europe was General 


John J. Pershing, Commander of the 
A.E.F. He won his reputation by ad- 
hering to one thing: that the American 
Army fight as a unit on a separate sec- 
tor. World figures, including Clemen- 
ceau, brought pressure on Washington 
to have Pershing integrate our forces 
with those of our Allies. But Pershing 
stood firm and won out. History has 
vindicated him. A monument is to be 
erected in his memory in Washington. 

In the Korean War we supplied over 
80 per cent of the troops. The United 
Nations, to use a colloquialism, “took 
a powder”. If it could not fight or stop 
a small war, then how can it ever stop 
or fight a big war? 

The family unit is the basis of soci- 
ety. And a nation is a family in the 
aggregate. The husband as the head 
and the wife as the heart of the family. 
Support community affairs, but keep 
the family unit intact. Love thy neigh- 
bor under the Fatherhood of God but 
do not allow anyone to encroach upon 
the domain of the family. 

The one world idea will not work 
unless we scrap our Constitution. It is 
that simple. So, I say to Rhyne, Malone 


and others in the Association who are 
pushing this one world idea to “Go 
slow and keep your eyes open. Re- 
member as lawyers you should think as 
lawyers and be able to see the pitfalls 
that face you”. 


WILLIAM Francis McDONNELL 
Washington, D.C. 


He Challenges 
Law Day Critic 


The communication of George Wash- 
ington Williams, of Baltimore, Mary- 
land, to your board as reported in your 
May, 1959, JouRNAL, page 428, is 
challenged. 

Law Day, U.S.A., is what lawyers 
and judges make of it. What happened 
in Baltimore would be interesting 
reading. 

The teachers and the high school 
students at our local high school say 
they enjoy the Law Day program pre- 
sented by our local district judge and 
the two lawyers, who are all the law- 
yers in the community. The part they 
enjoyed most was the presentation of 

(Continued on page 788) 
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MODERN ‘FACTORING 
AND HOW {T MEETS” 
TODAY'S NEW 
FINANCIAL REQUIREMENTS. Not long ago, an article 
appeared in the American 
Bar Association Journal 
: ore which created considerable 
i interest. Its title was, 
i cee eS ‘“Modern Factoring And 
he agian How It Meets Today’s New 
Financial Requirements.’’ 
Its subject is especially applicable today, as business- 
men prepare financially for the coming upswing in 
the economy. 


Reprinted from the” = 
AMERICAN BAR ASSOCIATION JOURNAL 
- : 
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Because of the great number of requests we have re- 
ceived for copies of the article, we recently reprinted 
it in booklet form. We are pleased to make it available 
without cost or obligation to members of the legal 
profession. 


In addition, we invite you 
to write for copies of ‘‘The 
Business Growth Plan,’’ a 
16-page booklet designed 
for distribution to your 
clients. It describes in non- 
technical language how 
factoring, a specialized form of commercial financing, 
provides five major requirements for sound and profit- 
able business growth. 





For free copies please address your 
request, specifying the publication, 
and the quantity desired, to: 


Mr. Walter M. Kelly, President 
Commercial Factors Corporation 
One Park Avenue 

New York 16, N.Y. 
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By Reginald Heber Smith 
of the Boston Bar 
Our sixth reprinting of 
this useful pamphlet 
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ASSOCIATION JOURNAL 
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essary to plan your work more efficiently — 
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(Continued from page 776) 
American Bar Association committee is 
subordinated to that of the Joint Com- 
mittee on Continuing Legal Education 
of the American Law Institute and the 
American Bar Association which is the 
principal instrumentality of the pro- 
fession in post-admission education. 
The National Conference on Con- 
tinuing Education of the Bar which 
was convened at Arden House, Harri- 
man, New York, in December, 1958, 
under the joint sponsorship of the 
American Law Institute and the Amer- 
ican Bar Association, was a milestone 
in continuing legal education. There is 
good reason to believe that it was, in 
fact, the beginning of the new era 
which we envisage. The conference at 
Arden House was composed of one 
hundred ten leaders of the Bar of the 
United States, including thirty-four 
state bar presidents and presidents-to- 
be, selected law deans and representa- 
tives of legal education and practition- 
ers from throughout the United States 
who are experienced in continuing 
legal education. On the basis of three 
days of analysis and discussion the 
conference adopted recommended ob- 
jectives for continuing legal education 
in the United States and outlined 
means of obtaining them. Three espe- 
cially significant conclusions reached 
by the conference were: 


1. The practicing lawyer has an obliga- 
tion to continue his education through- 
out his professional life. 

2. The (primary) responsibility for 
this entire program (of continuing 
legal education) in each state rests 
with the organized bar of the state. 

3. In the future, these programs must 
also emphasize the professional re- 
sponsibilities of the lawyer. 


A comprehensive report on the con- 
ference and the program agreed on at 
Arden House which hereafter may be 
referred to as “the Bible of continuing 
legal education”, has been published 
and will be distributed at the Annual 
Meeting in Miami Beach. 


The activity throughout the country 
by state bar associations, law schools 
and local associations in implementing 
the Arden House program, has been 
inspiring. It furnishes convincing evi- 
dence that continuing legal education 
in fact, has entered a new era, holding 
great promise for increased benefits to 
the legal profession and to the public 
which it serves. 


By the foregoing discussion of the 
activities which were selected at the 
outset of the year for special emphasis, 
I do not imply that I consider them of 
greater importance, or that greater 
progress has been made, than in the 
many other fields of activity of the As- 
sociation. Progress of equal or greater 
significance has occurred in numerous 
areas of Association interest. 


The President’s Page 


John D. Randall, of Iowa, who will 
succeed me as President, will render 
outstanding service to the Association. 
His devotion to its interest is well 
known and his ability has been demon- 
strated as Chairman of the House of 
Delegates and in numerous other re- 
sponsible capacities. The added strength 
of a President-Elect unquestionably 
will benefit the administration of Asso- 
ciation affairs. Whitney North Sey- 
mour, who will be the first President- 
Elect in the history of the Association, 
is working in close cooperation with 
Mr. Randall. He will provide distin- 
guished leadership for the Association 
as its President. 


I would like to close my last Presi- 
dent’s Page with a special expression of 
admiration and appreciation to Joseph 
D. Stecher and the Headquarters staff 
of the Association, including Don 
Channell and his staff at Washington, 
and to Jack Leary and the staff of the 
American Bar Foundation. By their 
loyalty to the Association, their tire- 
less assistance and their devoted serv- 
ice they have contributed immeasurably 
to the effective functioning of the Asso- 
ciation this year. I can imagine no 
finer group of associates with whom to 
work, Theirs is the major share of the 
credit for the fact that the Presidency 
of the Association has been a most en- 
joyable experience, the memories of 
which I shall cherish always. 
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The Major 
BOOK CLUB 


EVENT 
of this century 


Next month, in the 
American Bar Association Journal, 
the newly formed 


2 CLUB z 


will announce in a double-page 
advertisement the inception of a 
new book club for lawyers, jurists 
and students. 

Conceived to fill the great gap in 
most of our libraries, this Club will 
offer its members the classics of 
legal history, literature, philosophy, 
and thought... not the working 
tools of our profession, not the case 
books, textbooks, and codes, but 
the great monuments of legal 


literature. 


Selecting these great works will be 
a Board of Editorial Advisors: 


Jupce Learnep Hanpb 
Jupce ALEXANDER HoLtzorF 
Dean Roscoe Pound, EMERITUS 
Mr Merto J. Pusey 
Mr F. Trowsripce Vom Baur 
Mr Josern N. WELCH 


vA 


A special charter membership pro- 
gram will be announced in our 
September advertisement. 


Watch for this 
epoch-making announcement 
in September. 
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Washington, D. C. 
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a mock impaneling of a jury from 
the high school students with a simu- 
lated traffic case. The students were 
apprised of the qualifications of jurors, 
the duty of jurors and were acquainted 
with the role of the traffic officer and 
the rights of the defendant. 


Our high school people have already 
made application for the program to 
be given again next year, and on some 
similar basis. Law Day, U.S.A., pre- 
sents a real opportunity to instruct our 
youth in the fundamentals of the rights 
of the individual and the process of 
the law. 

UDELL R. JENSEN 
Nephi, Utah 


Law Day on 
An Army Post 

As of possible interest to you I am 
submitting this brief report concerning 
the activities which were planned and 
participated in by the members of the 
Office of the Staff Judge Advocate at 
Fort Rucker, Alabama, on the occasion 
of Law Day, U.S.A., on May 1, 1959. 

The lawyers in my office, after ob- 
taining the approval of Brigadier Gen- 
eral Ernest F. Easterbrook, Command- 
ing General, planned a program for the 
appropriate observance of Law Day 
here at Fort Rucker. After formulating 
an outline of activities which we felt 
would be appropriate, we invited repre- 
sentatives of the legal profession from 
various counties to meet with us at 
Fort Rucker in an effort to obtain the 
assistance and the support of the mem- 
bers of the Bar. We received the whole- 
hearted support and assistance from 
members of the Bar of Alabama from 
practically all of the counties through- 
out the southern half of the State. 


The highlight of our program for 
Law Day was a dinner-dance which we 
arranged at the Officers’ Club for the 
evening of May 1 on a “Dutch treat” 
basis. There was a social hour from 
1800-1900 hours; a buffet dinner from 
1900-2000 hours; and then the main 
event of the evening, a speech by Sen- 
ator John Sparkman, of Alabama, on 
the subject, “Liberty Through Law”. 
This was followed by music and danc- 
ing for the remainder of the evening. 
Some members of the press estimated 





that approximately four hundred people 
heard Senator Sparkman’s address. 


Included among those attending thie 
Law Day dinner were judges, prosecu- 
tors, mayors, lawyers, and other mem- 
bers of the public, along with their 
wives. Communications and best wishes 
for success of our program on Law 
Day were received from various indi- 
viduals holding high positions which 
were read at the dinner. Included 
among those sending such messages 
were John Patterson, Governor of 
Alabama; MacDonald Gallion, Attor- 
ney General of Alabama; Walter P. 
Gewin, President of the Alabama Bar 
Association; John Randall, President 
Nominee of the American Bar Associa- 
tion; as well as individual judges and 
lawyers. 


In addition to the aforementioned 
program, this office drafted proclama- 
tions which were distributed to various 
localities where local mayors issued 
proclamations and had them published 
in the local newspapers. This office 
also prepared a message of the Com- 
manding General which was addressed 
to all personnel of the United States 
Army Aviation Center at Fort Rucker, 
and signed by the Commanding Gen- 
eral, which had as an inclosure the 
proclamation issued by the President 
of the United States. This message was 
then distributed to all personnel of this 
command and published in various 
newspapers. In addition to the fore- 
going, this office, with the cooperation 
of the members of the legal profession 
and officials of the public schools, fur- 
nished speakers to various schools 
throughout the area, on the meaning 


of Law Day, U.S.A. 


This is the first time that Law Day 
has been observed in this part of the 
state. In addition to cooperation from 
the members of the legal profession. 
we received splendid support from all 
news media throughout the area, in- 
cluding television, radio, and news- 
papers, the latter including newspapers 
in Georgia as well as Alabama. I per- 
sonally appeared on two television pro- 
grams, one at Dothan, Alabama, from 
12:00 to 12:30, over station WTVY. 
and the other on a program in Mont- 
gomery, Alabama, over station WSFA 
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home or office. 


With the addition of an appro- 
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By Henry Cecil 
Author of Brothers in Law 
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from 5:30 to 5:45, as well as on a 
fifteen minute radio program over sta- 
tion WIRB, Enterprise, Alabama. These 
appearances were on different dates 
prior to May 1. We also had various 
spot announcements made concerning 


Law Day... 


RAYMOND CowarD 
Colonel, JAGC 


Fort Rucker, Alabama 


Legal Education 
for Military Men 

This is not a letter of resignation 
from the Association. I feel that it is 
necessary to say this at the outset for 
it has recently been popular to quit 
when the Association adopts a stand 
which is critical of some personal peeve 
of the member. 
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Nonetheless, 1 feel required to pro- 
test the resolution offered by Mr. John 
Bracken at Chicago concerning lawyers 
in the Armed Forces. This resolution 
was accepted by the House of Delegates 
without debate. Though the resolution 
purportedly relates to improving the 
status of lawyers in the Armed Forces, 
the major portion of the resolution is 
directed against the great evil of pro- 
viding a legal education for officers of 
the regular forces. 

First, those of us who were sent to 
law school by the Army are in a pecu- 
liar position. All too many practicing 
attorneys of my acquaintance give the 
impression that judge advocates are 
not really practicing law. They look 
upon us as military professionals only. 
On the other hand, many of our fellow 
officers consider us as mere legal tech- 
nicians and not members of the mili- 
tary profession. The truth of the matter 
is that the services need judge advo- 
cates who combine the professions of 
law and arms in order that the services 
may have adequate legal advice. The 
judge advocate must combine a thor- 
ough knowledge of many branches of 
law with a sound background in the 
military arts and sciences. 

This requirement for the marriage 
of the two professions is sufficient 
reason to send a man trained in mili- 
tary matters to law school. The com- 
bination of professional talents cannot 
be secured in any other manner today. 
Granted that in time of war the prac- 
ticing attorneys who enter military 
service can learn the art of war and 
combine the two talents, this is not 
possible today. Our only source of re- 
cruitment has been the young man 
right out of law school. These young 
men have done a magnificent job for 
us but they come in with little legal 
experience and leave the service before 
they develop military knowledge. 

The alternative suggested in the reso- 
lution to provide adequate incentive to 
recruit the attorneys needed in the 
services is certainly a laudable one. 
But it should be noted that the efforts 
thus far have been fruitless. No success 
has been achieved by the American 
Bar Association and the future is not 
very bright. Thus we find the services 
getting few recruits to make a caree! 

(Continued on page 79°! 
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of military law. Thus far the Bar has 
only succeeded in denying legal train- 
ing to officers who have already de- 
cided to make the service a career. The 
result is that the career service will in 
a few years die on the vine. A recent 
survey indicated that within the fore- 
seeable future the regular corps of 
military lawyers will be much smaller 
than it was prior to World War II, 
despite the increase in the size of the 
Armed Forces and the additional 
duties for which military lawyers are 
responsible. 

Instead of adopting a negative reso- 
lution, I recommend the House of 
Delegates and the Bar in general ac- 
cept the necessity of creating a legal 
branch in the Armed Forces made up 
of men whose career is devoted to mili- 
tary law. This requires either trained 
lawyers who accept the profession of 
arms or of military men who are 
trained in the law. There is no reason- 
able alternative and from a realistic 


‘792 American Bar Association Journal 


point of view, only the latter is prac- 
ticable under the conditions existing 
today. 

I recommend that the House of Dele- 
gates reconsider their position on this 
matter and give it further study. 

Joun Jay Douciass 
Major, JAGC 


Fort Leavenworth, Kansas 


Give Combat Soldiers 
the Preference in Pay 

I am thoroughly in accord with the 
sentiments expressed by Mr. Gordon 
W. Winks in his letter in the June issue 
to the effect that combat soldiers de- 
serve preference on military pay. The 
purpose and function of the Armed 
Forces is to protect this country in time 
of combat. Consequently, if preference 
is to be shown to any branch of the 
service in the matter of pay or emolu- 
ments, such preference should go to 
the combat soldiers rather than desk 
soldiers. 


Henry B. Curtis 
New Orleans. Louisiana 





Thinks Commissions 

Should Replace Juries 
| I would like to suggest that the legal 
| profession should reappraise the possi- 
» bilities of commission trials for attor- 
neys in the light of modern conditions. 


I have personally tried over two 


thousand industrial accident cases. 


© representing both applicants and de- 
| fendants and have tried my share of 


jury trials, and I would not want to 
try another jury case if I could try 
the case before a commission and ob- 


'tain a reasonable fee. It seems to me 


that the waste to the taxpayers, the 
jurors and the attorney, except in crim- 


| inal cases, is wholly wrong. This view 
» has been concurred in by other attor- 


neys, including defense attorneys, who 
are used to the commission method. 

Unfortunately in the past, the attor- 
ney fee permitted has been so small as 
to discourage commission practice. 
This was recognized in a case which | 
appealed, Bentley v. 1.4.C., 75 Cal. 
App. 2d 547, 171 Pac. 2d 532, where 
the court said that the attorney fee 
should be large enough not to discour- 
age competent attorneys from handling 
such cases. One Los Angeles firm was 
awarded approximately $220,000 in 
Workmen’s Compensation fees last year 
by the Los Angeles office of the Indus- 
trial Accident Commission. Last Janu- 
ary the top four firms in amounts 
awarded received attorney fee awards 
from the Los Angeles office of $23,225, 
$13,688, $13,055 and $6,490, respec- 
tively. 

The public knows that attorneys are 
needed to see that they get fair repre- 
sentation. Insurance companies would 
not oppose commission trials or some 
variation thereof, even for automobile 
cases, especially if there is a fixed 
maximum rate established. In general, 
the public would not object to an attor- 
ney fee of 20 per cent if we were to 
have commission trials or variations 
thereof in automobile accident cases. 

I should like to suggest that the 
Association take an affirmative stand 
re the handling of the thousands of 
automobile accident eases and other 
civil cases crowding our courts, and 
should set up a system of judicial pro- 
cedure that will meet modern condi- 
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tions; at the same time it should see 
that the attorney is given a focal posi- 
tion in such a system with the assur- 
ance of an adequate income and a 
position of prestige in the community. 

Byron R. BENTLEY 
Los Angeles, California 


Corpus Juris Article 
Was Very Timely 

The excellent discussion of Corpus 
Juris Civilis by Cary R. Alburn is very 
timely. It should serve as inspiration, 
information and authority for all the 
lawyers who are working for lawful 
order for the world. 

I hope all Senators read it and all 
editors explain and commend it! 

Rosert N. WILKIN 


United States District Court 
Cleveland, Ohio 


“Definition of an Island” 
Was Refreshing To Read 

Mr. Richardson’s printed address in 
the June, 1959, issue of the JOURNAL 
entitled, “Definition of an Island: A 
Short Story of a Long Life” was like 
a refreshing breeze unexpectedly spring- 
ing up on a hot summer’s day. Reading 
it helped me understand more about 
the practice of the law which I have 
been carrying on in the Bay area of 
San Francisco for almost thirty years. 
I hope the JouRNAL will print more of 
the same if and when the rare oppor- 
tunity to do so presents itself. 


SypNEY P. MuRMAN 
San Francisco, California 


Our Internal Security 
Resolutions Patriotic 

I was a member of the American 
Bar Association for twenty-eight years 
—1926-1954. Following my retirement 
from practice I gave up my member- 
ship. 

The patriotic, courageous and intel- 
ligent criticism and action by the 
American Bar Association and its com- 
mittees in regard to the United States 
Supreme Court and its membership 
inspired me with so much pride in the 
Lega! Profession, and particularly in 
the \merican Bar Association and its 
cominittees, that I would like to rejoin 
the \ssociation. 


Cari H. ZEIss 


Woodstock, IHinois 
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Smathers-Keogh-Simpson Legislation: 


Retirement Savings for the Self-Employed 


by F. Joseph Donohue ° of the District of Columbia Bar 


Mr. Donohue traces the nine-year legislative effort to correct an admitted 
tax inequity which discriminates against self-employed individuals. Legis- 
lation to remove this inequity has passed the House of Representatives 
and is pending before the Senate Finance Committee. He highlights the 
arguments advanced at recent hearings before the Senate Finance Com- 
mittee and gives reasons why this legislation, which is supported by the 
American Bar Association and over sixty other national associations, 
should be enacted by the 86th Congress without further delay. 





As a practicing lawyer, you are 
among the millions of self-employed 
persons who by law cannot do that 
which may be done by every other 
working individual. Economic pres- 
sure is being applied against you be- 
cause of your status as a self-employed 
individual. There is at present before 
the United States Senate legislation 
(H. R. 10) to correct an admitted 
inequity in the tax laws which 
discriminates against self-employed 
individuals. 

An example of the present tax 
treatment of retirement savings clearly 
illustrates this inequity. 

Assume that a practicing lawyer, 
or other self-employed person, age 
35, married, has a taxable income of 
$10,000 after deductions. If he were 
to earn an additional $1,000, his tax 
on this would be $260, leaving $740 
in actual income. Assume that he in- 
vests this $740 each year for 30 
years at a 4 per cent compound in- 
terest rate. He would accumulate by 
age €5 a total of $36,900. 

But if he were employed by a com- 


pany, and his employer deposited 
$1,000 for him in a qualified pension 
or profit-sharing plan, and had the 
same 4 per cent interest, the fund 
would be $58,300 at age 65. 

Under H. R. 10, this lawyer could 
have $58,300 rather than $36,900 at 
age 65. The retirement income, of 
course, would be subject to tax as 
paid out. By the enactment of H. R. 
10, the attorney, farmer, merchant, 
or other self-employed individual 
would no longer be forced to give up 
his status as a self-employed person 
in order to have an opportunity to 
build up retirement savings compar- 
able to that which he could enjoy 
as an employee covered by a pension 
plan approved by the Treasury 
Department. 

In 1942 the Congress, cognizant of 
the desirability of encouraging the 
establishment of private retirement 
funds to supplement social security 
benefits, revised the provisions for 
private pension plans by amending 
the Internal Revenue Code of 1939 to 
allow substantial tax benefits to cor- 


porations and their employees in the 
establishment of pension plans. Actu- 
ally there have been provisions for 
pension plans since the 1924 Revenue 
Act. The 1942 revision was re-enacted 
with some modifications in the 1954 
Code. Specific rules set forth in detail 
the circumstances under which a pen- 
sion plan may be set up and qualified. 
The tax effects of such plans when 
qualified by the Treasury Department 
are: (1) the contributions by the em- 
ployer, although in the nature of ad- 
ditional compensation, are not taxable 
to the employee until the retirement 
benefits are actually received; (2) at 
the time the contributions are made 
they are tax deductible to the em- 
ployer, and (3) the earnings from the 
funds are tax exempt until distributed. 
This is an obvious advantage to the 
employee since he would normally 
be in a lower tax bracket when the 
benefits are received. The full employer 
payment, without being reduced by 
taxes, is available to earn income to 
the fund. A tremendous growth in 
pension plans has resulted since the 
1942 Act. Over 45,000 plans, covering 
more than 18 million employees, are 
now in existence, and coverage is in- 
creasing at the rate of approximately 
one million employees yearly. In 1957, 
contributions to such plans totaled 
$4.6 billion, 85 per cent of which 
was contributed by employers. This 
was fifteen times greater than the 
contributions in 1940. Total reserves 
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amounted to $34.8 billion. 

It was not long until the self-em- 
ployed persons realized that they were 
apparently forgotten under this new 
law, since they were the only group 
precluded by law from the privilege 
of deferring taxes on contributions 
to retirement plans. 

By 1950, an American Bar Asso- 
ciation committee undertook a study 
and legislation was drafted to correct 
the tax discrimination against the mil- 
lions of self-employed. In 1951, Con- 
gressman Eugene Keogh (D., N. Y.) 
and the late Daniel Reed (R., N. Y.) 
introduced legislation to allow tax de- 
ferment for a limited amount of in- 
come set aside by a self-employed per- 
son into a restricted retirement fund. 
Since its original introduction this 
legislation has had strong bipartisan 
support. 

When Representative Reed became 
chairman of the Ways and Means Com- 
mittee, Thomas Jenkins of Ohio, a 
ranking Republican member of the 
Committee, joined with Congressman 
Keogh in the introduction of identical 
bills which became popularly known as 
the Jenkins-Keogh legislation. This 
legislation was overwhelmingly passed 
by the House of Representatives on 
July 29, 1958, but was not acted on 
by the Senate Finance Committee dur- 
ing the closing days of the 85th Con- 
gress. 

In the 86th Congress, Richard Simp- 
son of Pennsylvania, ranking Republi- 
can member of the Ways and Means 
Committee, cosponsored the legislation 
with Mr. Keogh. The Committee gave 
early approval to H.R. 10 and the 
House of Representatives overwhelm- 
ingly passed the measure on March 16, 
1959. 

Senators Kefauver (D. Tenn.), 
Morton (R. Ky.), and Smathers (D. 
Fla.) introduced Senate bills similar 
to H. R. 10. Senator Smathers, a 
member of the Senate Finance Com- 
mittee, introduced S. 1979, identical 
to H. R. 10 as passed by the House 
except that it would be effective for 
the taxable year 1961. In explaining 
his proposal, Senator Smathers said: 


Many in the Congress, while favor- 
ing the principle embodied in the leg- 
islation have a reluctance, in view of 
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the Treasury Department’s opposition, 
plus the high cost of Government to- 
day, to support the measure in their 
desire to bring about a_ balanced 
budget. Theirs is an attitude of post- 
ponement until such time as the budget 
becomes balanced. 

To meet this objection, which ap- 
pears to be the major obstacle in the 
path of its adoption, I have modified 
the proposed bill so that it will be ef- 
fective for the taxable year 1961. This 
would remove from the consideration 
of those thinking along this line, any 
feeling that they would have a further 
unbalanced budget this year, and yet 
make it possible for them to adopt a 
principle of fairness and tax equality 
for all of our citizens. Discrimination 
in our tax laws cannot morally be per- 
petuated indefinitely when a just and 
economically defensible revision is 
warranted. 


The Senate Finance Committee con- 
ducted hearings on H. R. 10 on June 
17 and 18, 1959. This was the first 
opportunity for proponents to present 
their views to the Senate Committee 
on this legislation since its original 
introduction in 1951. Approximately 
fifty organizations representing self- 
employed persons requested an oppor- 
tunity to testify before the Committee. 
Some twenty witnesses were heard in 
the two-day hearings, and the Com- 
mittee determined that further hear- 
ings would be necessary to obtain the 
views of all interested parties. 

The Treasury Department has con- 
sistently opposed this legislation, its 
principal objection being revenue loss. 
Yet Treasury officials concede that 
there is an inequity in the tax treat- 


ment of retirement savings which 
discriminates against self-employed 
persons. 


On June 17, David A. Lindsay, 
assistant to the Secretary of the 
Treasury, appearing before the Senate 
Finance Committee, stated: 


The Treasury recognizes that present 
law does not give self-employed per- 
sons tax treatment for their retirement 
savings comparable to that now ac- 
corded to employees covered by em- 
ployer-financed pension plans. Em- 
ployee pension plans, if arranged on a 
non-discriminatory basis, receive favor- 
able tax treatment. 

At present, employers are permitted 
to take current deductions in comput- 
ing their taxable incomes for contribu- 
tions which they make to nondiscrimi- 
nating pension funds for the benefit of 





their employees. No tax is imposed on 
the employee until the pensions are re- 
ceived after retirement. The opportunity 
to postpone the receipt and the taxation 
of income currently set aside in pen- 
sion funds makes it possible for em. 
ployees who are covered by such plans 
to secure larger net retirement incomes 
after tax from any given payment by 
an employer. 

Qualified pension trusts have a further 
tax advantage. The investment income 
earned on the funds held by the pen- 
sion trusts is tax exempt until received 
by employees as part of their pensions. 
There is, in effect, a tax-free build up 
on nontaxed earnings. Though there is 
no final tax exemption of the income 
paid by employers, or of the income 
earned on accumulated funds, the ad- 
vantages of postponement of tax on 
both are important, and combine to in- 
crease materially the net retirement 
income of employees. 


In spite of this recognition of pref- 
erential tax treatment under qualified 
pension plans, the Treasury has made 
no proposal to correct this inequity. 

The Treasury has estimated the 
revenue loss under H. R. 10 to be 
$365 million on a full year’s basis. 
About $100 million of this would be 
accounted for by the extra deductions 
granted to those already 50 years of 
age or over on the effective date of 
the bill. 

In discussing the impact of H. R. 10 
on revenue before the Senate Finance 
Committee on June 18, Dr. Roger F. 
Murray, a foremost authority in the 
field of savings and pension plans, 
Professor of Banking and Finance, 
Columbia University, and Director, 
Pension Research Project, National 
Bureau of Economic Research, appear- 
ing for the American Thrift Assembly, 
stated: 


We are being asked to consider this 
bill on the assumption that in the next 
year or two, self-employed individuals 
will make payments to restricted re- 
tirement plans in amounts of $1 billion 
a year. 

What about this as an assumption? 
It seems totally unrealistic. Experience 
shows that it takes many years of ag- 
gressive promotion to develop anything 
like this flow of funds. Because saving 
habits are slow to change and because 
new plans require education and per- 
sonal solicitation, it is a conservative 
statement to say that this level of de- 
posits under restricted retirement plans 
for the self-employed is not likely to 
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be reached for five years or more. . 
A billion dollars in average deposits 
of. say, $1,000 means that a million 
self-employed will have to be educated 
and sold on this new savings plan. 

... For the first year following adop- 
tion of this plan, I would estimate the 
tax deferral at $75 to $100 million as 
a reasonable upper level of estimate. 
In the light of the record of experience 
with savings plans, the time required 
to make the necessary arrangements to 
receive deposits, and the results of our 
survey on the subject, it seems clear that 
the Treasury Department’s estimate of 
a $365 million tax deferral is unrealistic 
and inadequately supported by objec- 
tive evidence. Actual experience is like- 
ly to be similar to that in Great Britain 
where the tax deferral in the second 
year of a similar plan turned out to 
be about one-sixth of the Inland Rev- 
enue’s advance estimate. I should add 
that my estimate is supported by lead- 
ing economists who have studied the 
question. 


That there is an inequity in the tax 
treatment of pension plans is no longer 
in dispute. It could be argued there- 
fore that even if the legislation would 
defer revenue amounting to $365 
million, an estimate which is not 
supported by any survey or experience, 
the Federal Government is not en- 
titled to this revenue, since it is un- 
justly obtained. It also has been 
estimated that the revenue loss _re- 
sulting from existing pension plans 
exceeds $1.8 billion per year. It is 
difficult to understand why the Treas- 
ury is concerned with revenue loss 
only when tax savings would benefit 
the self-employed. 

Another objection brought forth by 
the Treasury Department is that this 
legislation does not cover the pension- 
less employed. On this point, Ross L. 
Malone, President of the American Bar 
Association, told the Senate Finance 
Committee on June 17, that in con- 
nection with the 1955 hearings before 
the Ways and Means Committee, the 
Treasury Department, while conceding 
that hoth the pensionless employed 
and the self-employed were being dis- 
criminated against under existing law, 
said that on balance it might be better 
to limit the benefits of any new pro- 
Vision to the self-employed since em- 
Ploye:s, at least potentially, may 
benefit from qualified pension plans 
set uj by their employers. “Tax relief”, 


the Department said, “seems most 
clearly indicated for self-employed in- 
dividuals who do not have even 
potential tax benefits under existing 
law in providing themselves with re- 
tirement income.” 

H. R. 10 has been criticized because 
it would not cover the employees of 
self-employed persons. In answer to 
this contention, Dr. Roger Murray 
stated to the Finance Committee: 
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This is obviously true for the simple 
reason that such employees already 
stand to benefit under existing legisla- 
tion providing for the deferment of 
taxes on their employers’ contributions 
to qualified pension plans. This en- 
couragement is already provided under 
the Internal Revenue Code. In any 
event, it is difficult to imagine any- 
thing more encouraging to the establish- 
ment of such benefits for the em- 
ployees of the self-employed than to 
permit the self-employed to have their 
own retirement programs. 


If the Treasury Department is sin- 
cerely concerned about the people not 
now covered by programs other than 
OASDI, it would seem that the exten- 
sion of the tax-deferment benefit to the 
self-employed should be welcomed as 
a plan to encourage supplemental old- 
age protection to the largest single 
group not now being reached in in- 
creasing numbers. Is it not reasonable 
to rely upon competition in the terms 
of employment and existing legislation 
to assure the continued spread of 
coverage to the employed? 


Congressman Keogh, commenting 


before the Finance Committee on this 
contention, said: 


Mr. Chairman, much has been said 
today about requiring the self-em- 
ployed to include their employees in 
such plans. That is a radical and novel 
departure from the basic and historical 
concept of retirement legislation. The 
165 plans under the 1939 Code, the 
401 plans under the 1954 Code, have 
never been made compulsory. Those 
are voluntary plans. This is the typical, 
historical American way of permit- 
ting one person voluntarily to do for 
himself that which people more and 
more want the Government to do for 
them. 

Now, Mr. Chairman, I want to point 
out that we are dealing with this group 
of seven million people for whom 
nothing has been done. And certainly, 
obvious equity and fairness should 
impel us to do something for them be- 
fore more is done for those for whom 
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so much more has been permitted. 


It has even been stated that this is 
“class” legislation; that is, the princi- 
pal beneficiaries are said to be pro- 
fessional persons in the upper income 
brackets. On this contention, Dr. 
Murray told the Committee: 


With a highly progressive personal 
income tax structure, it is, of course, 
self-evident that the application of any 
uniform pattern of tax deferment will 
provide greater dollar and proportion- 
ate benefits to those in the higher 
income brackets. But is this a relevant 
argument? Is not the correct com- 
parison between the successful self- 
employed individual and the successful 
employed individual? This bill is de- 
signed to place them on the same foot- 
ing, except, of course, for the limita- 
tions in the case of the self-employed. 
It is designed to remove the economic 
pressure which is being exerted against 
working for one’s self. 

I think that we need to be very care- 
ful in interpreting any of these figures 
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on income distribution. The individual 
who might qualify for the full $2,500 
deduction this year may have spent 
twenty or thirty years of his life earn- 
ing substantially less than $25,000 a 
year. His lifetime benefit can hardly 
be appraised on the basis of his peak 
earning capacity. The groups classified 
by income are by no means static, 
particularly among the self-employed. 
We are in danger of misreading the 
facts if we do not recognize this to be 
true. Furthermore, the breadth of 
support for this legislation suggests 
that numerically we are discussing a 
proposal predominantly for the benefit 
of middle income groups. 


And, in answer to a question on 
this point, David Lindsay, spokesman 
for the Treasury Department, told the 
Committee: “I think so long as you 
have progressive income tax rates 
where the more you make the more you 
pay, it is not unfair to have the benefits 
go in the same direction where there is 
an appropriate deduction.” 

It should also be pointed out that 
only one person out of seventeen who 
are self-employed is from the legal- 
medical-dental professions. 

There has been some criticism of 
H. R. 10 because it does not extend 
to contributions made by employees. 
But this is not the issue raised by this 
measure. The purpose of H. R. 10 is 
to allow a tax deferment on_ the 
employer contribution. Since the self- 
employed is both employer and princi- 
pal employee, H. R. 10 seeks only to 


provide for the self-employed person 
tax treatment comparable to that en- 
joyed by the employee with respect to 
the employer’s contributions. 

The 10 per cent contribution allowed 
under H. R. 10 is not an unreasonably 
high employer contribution. This is 
apparent when a comparison is made 
with qualified corporate plans. Most 
corporate pension plans are noncon- 
tributory: that is, the employer pays 
the entire amount to maintain the fund. 
Under a qualified profit-sharing plan, 
an employer may contribute up to 15 
per cent of an employee’s salary. In 
the case of qualified pension plans, 
there is no definite limit; if it is 
actuarily set up, the employer contribu- 
tion could be as high as 25 per cent 
of an employee’s salary. 

For example, an employee earning 
$7,000 could have contributed annual- 
ly for him over $1,000 in a qualified 
profit-sharing plan or as much as 
$1,750 under a qualified pension plan. 
H. R. 10 would limit the deductible 
contribution to the self-employed per- 
son earning $7,000 to 10 per cent or 
$700. In the case of a person earning 
$50,000, the difference is much greater. 
The self-employed is limited under 
H. R. 10 to a ceiling of $2,500. Yet the 
$50,000 executive could have con- 
tributed for him each year by his 
company as much as $7,500 in a 
qualified profit sharing plan or $12,500 
in a qualified pension plan, and the 


Men Working 


tax would be deferred on such con- 
tributions until paid out as retirement 
income. 


One other contention which has been 
made is that consideration should be 
deferred until general tax reduction is 
possible. This completely disregards 
the fact that a general tax reduction 
would not remove, but would only 
perpetuate. the present discrimination 
against the self-employed. 

After arguments 
brought forth during the hearings be- 


reviewing the 


fore the Senate Finance Committee. 
one would conclude that this legisla- 
tion is a fair and reasonable approach 
to the correction of an admitted in- 
equity in our tax laws which has ex- 
isted for more than a quarter of a 
century. The passage of H. R. 10 by 
the United States Senate is not only 
of direct concern to the lawyer. but 
is of equal importance to the many 
self-emploved businessmen and farmers 
in his community. 

There is a definite trend away from 
the professions and small business into 
corporate and government emplovy- 
ment, due in a large part to the retire- 
ment advantages and other “fringe 
benefits” which are not available to 
self-employed persons. Certainly it is 
not unreasonable to expect the Con- 
gress to remove a gross inequity in our 
tax laws and thus encourage individual 
enterprise, initiative and thrift. 


Motion pictures and theatrical performances have por- 


trayed the lawyer in a guise the real attorney would have 
difficulty in recognizing. He is pictured as a handsome, 
dynamic, swaggering hero, who defies gangsters and 
orders judges to perform his every command. His secre- 
tary is always desperately in love with him, and all the 
successful businessmen of the metropolis stand in line 


and vie with each other to offer him munificent retainers, 
which he scorns. 


This romantic conception is rarely, if ever, justified by 
the facts. The truth is that the real lawyer is hardly a 
picture worth describing. He is doing nothing worth 


watching or recording. He is just busy working. 


Prentice-Hall, Inc., 1949), page 8. 
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—Cutler, Successful Trial Tactics, (New York, 
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Grand Jury Handbooks: 


A Boon to Court and Juror 


by Richard Hartshorne ¢ Judge of the United States District Court for the District of 


New Jersey 


Judge Hartshorne describes the Federal and State Handbooks for Grand 
Juries, books prepared primarily to help judges who may want to adapt 
them for the use of their own grand juries. The Handbooks were prepared 
by the Association’s Section of Judicial Administration, and have been 
thoroughly revised in the light of suggestions by judges themselves who 


were asked to submit their comments. 





Some seventeen years ago the well- 
known Knox Committee Report was 
issued on the federal jury system 
throughout the United States at the 
instance of the Judicial Conference of 
the United States. This report advised 
the preparation and distribution of a 
handbook for the education of grand 
jurors. It was to meet this suggested 
need that both the Federal and State 
Grand Jury Handbooks were prepared 
by the Section of Judicial Administra- 
tion of the American Bar Association, 
this Section itself being composed pri- 
marily of both federal and state judges 
from throughout the country. The pref- 
aces of both these Federal and State 
Grand Jury Handbooks state succinctly 
not only the reasons for these Hand- 
books but how they are intended to be 
used~-primarily for the aid of the 
judges themselves who are in charge of 
grand jurors, and to be furnished these 
grand jurors only through those judges: 


When a citizen first serves as a grand 
juror, he has no clear idea of either 
the principles of law which control 
him in his actions as a grand juror, or 
indeed of the general nature of his 
functions, and as to how he may best 
periorm them. The court itself will be 


his sole authority, in its charge to the 
Grand Jury and in later instructions, as 
to these governing principles of law. 
This Handbook merely attempts to 
give the grand juror an understanding 
of the general nature of his functions, 
with some practical suggestions as to 
how best he can carry them out... 
The Handbook will not be distributed 
directly to grand jurors. It is simply 
intended to aid Federal [and State] 
judges in providing handbooks them- 
selves for the information of grand 
jurors in their own jurisdictions. How- 
ever, since, after revision by these 
judges, this Handbook may be used 
for distribution by them to their grand 
jurors, it is not written in technical 
legal language. 


The actual preparation of these 
Handbooks was done by a committee 
of judges experienced in charging 
grand jurors, the State Handbook by 
state judges and the Federal Handbook 
by federal judges. ' 


The Citizen as Juror... 
A New Experience 

When a citizen is summoned to court 
to become a grand juror, he enters 
upon a completely new and unknown 
experience. Indeed the extent of his 
ignorance about grand jury service is 


only equalled by its importance to the 
public. Not only for his own benefit 
but for that of the public, it is, there- 
fore, essential that he learn without 
delay how best to conduct these new 
and important public functions as an 
individual, yet under full control of 
the court itself, of which he is “an 
arm”. This need for his instruction is 
great because, as the Handbooks them- 
selves say: 


The citizens themselves, by this rep- 
resentative body of grand jurors, hold 
in their own hand the control of the 
maintenance of law and order through- 
out the country through prosecution 
for crime. The importance of this 
power cannot be overestimated. 


Of course, the charge of the court, in 
defining to the grand juror the legal 
nature of his duties and his responsi- 
bilities, is his sole and controlling au- 
thority in that regard. But this charge 
cannot possibly go into the practical 
details of how he should conduct him- 
self as an individual at these grand 
jury sessions; how he should question 
the witnesses; what are his personal 
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relations with the prosecuting officer 
who participates in these grand jury 
proceedings; how must the grand juror 
arrange for absences from the grand 
jury sessions, so as not to interfere with 
the conduct of these sessions, with its 
need for a quorum. All these and many, 
many more practical matters must be 
made clear to the grand juror before 
he can satisfactorily perform his duties 
to the public in that regard. Perhaps 
this practical nature of the Handbooks 
will be made more clear by quoting a 
few of the many “Practical Sugges- 
tions” which they contain: 


Practical Suggestions... Pay close 
attention to the testimony given and 
the evidence presented. The reputation 
or freedom of someone depends upon 
what is being told... Express your 
opinion but don’t be dictatorial. Every 
juror has a right to his own opinion. 
You may try to persuade another juror, 
but don’t try to force him to change his 
mind and agree with you. He might be 
right... Don’t keep silent when the 
case is under discussion and first talk 
about it after a vote has been taken. .. 
A reckless Grand Jury can do as much 
harm to the community and to law 
enforcement as a weak Grand Jury... 
Your membership on the Grand Jury 
is a high honor. You are among a 
relatively small number of citizens of 
your community who are chosen to 
serve on the Grand Jury. This should 
therefore mean devoted, responsible 
participation in performance of Grand 
Jury duty. 


As to the proper practical method of 
hearing witnesses, the Federal Hand- 
book (and similarly the State Hand- 
book) says: 


Those witnesses will be called one 
by one and sworn to tell the truth by 
the Foreman in a dignified deliberate 
manner, indicative of the solemnity of 
the occasion. The witness will ordi- 
narily be questioned first by the United 
States Attorney, then by the Foreman, 
and then, if desired, by other members 
of the Grand Jury, each of whom is 
free to ask all proper questions of any 
witness. But, as to what is a proper 
question, the advice of the United 
States Attorney should be requested, 
and, in the event of doubt, a ruling 
may be obtained from the Court. 


As to the duty of the grand juror as 
a public official, as compared with his 
status as a citizen, the Handbooks say: 


You will further bear in mind that 
as a Grand Juror you are a public 
official with the duty to protect the 
public by enforcing the law of the land. 
Thus, even if perchance you should 
think a certain law unduly harsh, that 
should not influence your judgment in 
carrying out your duties as a Grand 
Juror. As a citizen, you have the right 
to endeavor to change the law. As a 
public official and Grand Juror, it is 
your duty to enforce the law as it 
exists. 


Because of the fact that grand jurors 
often do not appreciate the importance 
of maintaining secrecy themselves as to 
their proceedings, the Handbooks lay 
particular stress on this point, as 
follows: 


Secrecy as to all Grand Jury pro- 
ceedings, including not only action 
upon an indictment or presentment, 
but the fact that any such matter was 
considered or any witnesses called, is 
of the utmost importance. Thus only 
can the Grand Jurors themselves be 
protected from being subjected to pres- 
sure by persons who may be involved 
in the action of the Grand Jury. Thus 
only can persons be prevented from 
escaping while an indictment against 
them is under consideration. Thus only 
can witnesses before the Grand Jury 
be prevented from being tampered with 
or intimidated before they testify at 
the trial. Thus only can such wit- 
nesses be encouraged to give to the 
Grand Jury information as to the com- 
mission of crime. Thus only can an 
innocent person who has been improp- 
erly subjected to a charge, where no 
indictment has been returned, be saved 
the disgrace attendant upon the mak- 
ing of such a charge. To achieve the 
above protection for the Grand Jury, 
for the individuals involved, including 
the witnesses, and for the citizens at 
large, the pledge of secrecy is para- 
mount and permanent. 

No more need be said as to the 
importance of a Grand Juror’s not 
communicating to his family, to his 
friends, to the press, to anyone, that 
which transpires in the Grand Jury 
Room. The only time he may do so is 
when, after a full hearing of all con- 
cerned, the Court itself orders such 
disclosure, to do justice. 


Jury Rules... 
Hearsay Advice 

All the above—and much more— 
concerning the practical control by the 
grand juror of his own conduct, ob- 
viously cannot be practically com- 
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pressed within the bounds of the charge 
by the court itself on the major prin- 
ciples of law which control the grand 
jury. If attempted to be compressed 
within the charge, the addition of these 
many practicalities will so complicate 
the charge as to detract from the 
juror’s understanding of the really im- 
portant principles of law which the 
charge must contain. At present what 
actually happens in this regard as to 
the average grand juror is either that 
he remains entirely uninstructed as to 
these practical rules, or else he inquires 
in that regard from those who happen 
to be about him. Thus he is informed 
by word of mouth either by some of 
his colleagues who have served as 
grand jurors before, or by some court 
attendant. Obviously, these hearsay ad- 
vices from those who themselves have 
never received any previous careful, 
considered instructions in these mat- 
ters will not be as accurate or as satis- 
factory as they should be, particularly 
as to matters which may well subvert 
both the purpose and conduct of these 








quasi 
jury. 
invali 
gran¢ 
Su 
in th 
maint 
benef 
Unite 
of Ju 
take | 
Jury 
grant 
but, 
Engli 
govel 
they 
selves 
appoi 
pose, 
draft 
tire s 
discu 
them 
comn 
juror 
The 
perie 
the § 
of th 
to th 
comi 
state 
juro} 
it we 
the 
Han 
shou 
of tl 
migl 
juro 
TI 
to di 
was 
diffe 
state 
cert 
mate 
of tl 
a me 
orde 
of tl 
alon 
nece 
Stat 


fede 

















quasi-judicial functions of the grand 
jury. if they do not indeed actually 
invalidate some action taken by the 
grand jury. 

Such was the unsatisfactory situation, 
in this important public process of 
maintaining law and order for the 
benefit of the citizens throughout the 
United States, which moved the Section 
of Judicial Administration to under- 
take a few years ago to draft a Grand 
Jury Handbook which would advise 
grand jurors, not in legal language 
but, as far as possible, in ordinary 
English, not as to the legal principles 
governing them, but as to how best 
they should practically comport them- 
selves as grand jurors. These judges, 
appointed by the Section for that pur- 
pose, in turn, before commencing any 
drafting whatever, considered the en- 
tire situation from the ground up. They 
discussed, first, the need of grand juries 
themselves, as well as the need for the 
common sense instruction of the grand 
juror as to his own conduct as such. 
The conclusions reached by this ex- 
perienced committee, and reported to 
the Section of Judicial Administration 
of the American Bar Association, were 
to the very effect outlined above. The 
committee further concluded, as above 
stated, that, since, after all, the grand 
jurors were but “an arm of the court”, 
it was the court itself which controlled 
the grand jury, and therefore, any 
Handbook drafting by the committee 
should be submitted first to the judges 
of the courts, for their use as they 
might desire with their own grand 
jurors. 

Thereupon the committee set to work 
to draft these practical instructions. It 
was soon found, however, that the 
difference in the principles governing 
state and federal grand jurors were in 
certain areas so substantial, that they 
materially affected the practical action 
of the grand juror himself in acting as 
a member of the grand jury. Thus, in 
order to make this practical education 
of the grand jury concrete and definite 
alons these different lines, it was found 
necessary to draft separate Federal and 
State Grand Jury Handbooks. So the 
federal judges on the committee under- 


took the Federal Handbook, and the 
state judges the State Handbook. 

Hardly had this work of drafting 
these two separate, but connected, proj- 
ects been instituted, when a certain 
federal court rendered an opinion, ad- 
verse not to a Grand Jury Handbook, 
but to the Petit Jury Handbook issued 
under the authority of the Federal Judi- 
cial Conference of the United States. 
The theory of this opinion raised a 
question by inference as to the Grand 
Jury Handbooks, so your committee 
stayed their hands. Shortly, however, 
this opinion was withdrawn by the 
court that issued it. Moreover, mean- 
while several Federal Courts of Appeal, 
faced with appeals brought by defend- 
ants who were quick to take advantage 
of the above opinion before its with- 
drawal, not only differed with it, but 
took occasion to commend the use of 
these Handbooks for the practical in- 
struction of petit jurors.” 


Upon the receipt of these favorable 
opinions, the drafting committee then 
renewed their work on the separate 
State and Federal Handbooks, and 
made some five separate drafts, in or- 
der to be as clear, concise and compre- 
hensive as possible in these instruc- 
tions ultimately for the benefit of our 
citizens called as grand jurors. Not 
only so, but since these Handbooks 
were to be submitted primarily only 
to the judges in charge of grand juries 
themselves, to aid them in their super- 
vision and education of their grand 
jurors, it was thought most desirable 
to receive from all these judges any 
suggestions which they might have, in 
order to improve these Handbooks for 
the benefit of all the judges in the 
country. Therefore, the committee ar- 
ranged to have its latest revision of 
the Federal Handbook sent by Mr. 
Justice Clark, of the United States Su- 
preme Court, then Chairman of the Ju- 
dicial Administration Section of the 
American Bar Association, to all the 
Federal Circuit and District judges 
throughout the country, for their sug- 
gestions. Similarly the latest revision of 
the State Handbook was sent by the 
Conference of Chief Justices through 
every State Chief Justice to the thou- 


Grand Jury Handbooks 


sands of state judges in charge of grand 
juries throughout all the states of the 
Union, As a result of this preview of 
these Handbooks by all the judges in 
the United States in charge of grand 
juries, many suggestions, primarily for 
changes in phraseology, were received 
and were taken advantage of in the 
final draft of both these Handbooks. 
Of course, since certain of these sug- 
gestions differed from each other, all 
of them could not be adopfed. For in- 
stance, some suggestions were received 
that these Handbooks should be longer 
than the draft made by the committee, 
while others suggested that they should 
be shorter than as drafted. 

But, of course, the committee realizes 
that, even with all this careful revision, 
and its aid from all these judges 
throughout the country, it is the prod- 
uct of human beings after all. Yet, 
since the Handbooks are to go not 
directly to any grand jury, but simply 
to the judges in charge of grand juries, 
for their aid, it feels sure that these 
judges will see to it that any possible 
remaining imperfections in the Hand- 
books, or application of them to local 
conditions, will be carefully revised by 
these judges, before they are used with 
their own grand jurors. As stated, for 
instance, in the State Grand Jury 


Handbook, 


This Handbook is therefore offered 
to the judges for supplementation and 
revision by them to fit their local needs 
in accordance with their own laws and 
regulations, for ultimate distribution to 
grand jurors themselves. 


As an appendix to both these Hand- 
books, there are added a series of legal 
notes as to the basic decisions under- 
lying these practical instructions to the 
grand jurors. For these helpful legal 
annotations, intended, not for the 
grand jurors, but for the judges them- 
selves, the Judicial Section stands in 
real debt for the assistance of the 
Columbia University Law School and 
its students. 





2. U. S. v. Allied Stevedoring C ation, 
258 F. 2d 104 (2 Cir. 1958); Horton v. U. S., 256 
F. 2d 138 (6 Cir. 1958). 

3. The substantial expense entailed in pub- 
lishing these two Handbooks for distribution 
among these hundreds of federal judges and 
these thousands of state Lg my throughout the 
country has been borne by the West Publishing 
Company ‘“‘as a public service”’. 
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James R. Morford—1898- 1959 


James R. Morford, of Wilmington, 
Delaware, former Chairman of the 
House of Delegates of the American 
Bar Association from 1948 to 1950, 
died on July 1, 1959. Mr. Morford 
had suffered a slight heart attack in 
November of 1958 but it was believed 
that he was on the road to complete 
recovery. 

Mr. Morford was born in Wilming- 
ton, Delaware, on August 17, 1898, 
and was educated in the Wilmington 
Public Schools. He then attended 
Dickinson School of Law and George 
Washington University Law School. 

During World War I, Mr. Morford 
served as an Ensign in the Naval Air 
Service, and until a few years before 
his death he maintained his private 
pilot’s license in full force and effect. 

Mr. Morford was admitted to the 
Delaware Bar in 1921 and remained 
active to the date of his death, par- 
ticipating in an argument before the 
Supreme Court of Delaware on June 
29, only two days prior to his death. 

Shortly after his admission to the 
Delaware Bar, Mr. Morford became 
associated in the practice of law with 
the late Josiah Marvel, a former Presi- 
dent of the American Bar Association. 
Subsequently they formed the partner- 
ship known as Marvel and Morford 
which continued for a number of years 
after Mr. Marvel’s death, the sons of 
Mr. Marvel having become partners in 
the firm. At the time of his death Mr. 
Morford was the senior member of 
the firm of Morford, Young and 
Conaway. 

Also, shortly after his admission to 
the Bar, Mr. Morford was appointed 
Deputy Attorney General of the State 
of Delaware, and in 1935 he was ap- 
pointed City Solicitor for the City of 
Wilmington, which position he held 
until 1938. In November of 1938 he 
was elected Attorney General of the 
State of Delaware and held this office 
until January of 1943. During his term 
of office as Attorney General, Mr. 
Morford evidenced a strength of 
conviction and determination which 


marked his entire life. He felt strongly 
that statutes and laws should be en- 
forced and that if they could not be 
enforced they should be repealed. Un- 
der his direction the “Blue Laws” 
which remained on the statute books 
but which had not been observed for 
years were vigorously enforced until 
brought to the attention of the Legis- 
lature for repeal and change. He was 
no respecter of persons and enforced 
the laws impartially without regard for 
the political or personal animosity 
which he might incur. 

Throughout his life Mr. Morford was 
a competent and vigorous trial attorney 
whose legal ability and industry were 
recognized and admired by the courts, 
his associates and his adversaries. 

Mr. Morford was long active in bar 
association affairs and professional ac- 
tivities. It was his strong conviction 
and belief that every lawyer should 
devote his time and energy to improv- 
ing the administration of justice, and 
he worked on many committees in the 
American Bar Association and the 
Delaware Bar Association seeking to 
accomplish this end. 

Mr. Morford was President of the 
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Delaware Bar Association from July, 
1940, to July, 1942, and at the time of 
his death was very active as Chairman 
of the Committee on the Unauthorized 
Practice of Law. He also served on a 
number of committees of the American 
Bar Association, and was a member of 
its Board of Governors from 1944- 
1947. He served as Chairman of the 
House of Delegates from 1948 through 
1950 and continued as a member of 
the House of Delegates until the date 
of his death. He attended the meetings 
of the House of Delegates with regular- 
ity, and he and his charming wife. 
Beth, will be missed by his many 
friends in the American Bar Associ- 
ation. 

Mr. Morford was always interested 
in yachting and took an active interest 
as a student and as an instructor of 
the Wilmington Chapter of the U. 5. 
Power Squadron. 

Mr. Morford is survived by his 
second wife, the former Elizabeth FE. 
Meigs, two children, James R. Morford. 
Jr., and Mrs. Hugh M. Figgatt, Jr.. 
and seven grandchildren. 

WILLIAM POOoLe 


Wilmington. Delaware 
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A New Role for Lawyers: 





The Florida Lawyers’ Title Guaranty Fund 


by George B. Carter * of the Florida Bar (Orlando) 


Mr. Carter describes the purposes and the operation of a relatively new 


venture undertaken by the lawyers in his state 





the Lawyers’ Title Guar- 


antv Fund, which has now been in existence since 1947. 





Over 2,000 Florida lawyers own and, 
through a board of trustees which they 
elect, operate a rapidly growing title 
assuring organization—Lawyers’ Title 
Guaranty Fund—and with it they are 
retaining and recouping zeal property 
title or conveyancing practice that 
would otherwise be going to corpora- 
tions engaged in the business of insur- 
ing titles, 

Florida may be classified as an “ab- 
stract state”. By this is meant that the 
usual procedure for a purchaser, lessee 
or mortgage lender to ascertain the 
condition of the title of the property he 
is buying, leasing or taking a mort- 
gage on, is to have the seller, lessor or 
mortgagor furnish him with an ab- 
stract of title, which may be either a 
digest or copies of the public records 
pertaining to the property, usually pre- 
pared by a professional abstracter, and 
then the purchaser, lessee or mortgagee 
will have his attorney examine the title 
as shown by the abstract and give his 
written opinion on the title. That pro- 
cedure serves well for making and 
keeping titles acceptable because de- 
fects in title are usually removed by 
the seiler, lessor or mortgagor before 
the purchaser, lessee or mortgagee ac- 
cepts the title. 

It furnishes the essential in title as- 


suring—an appraisal of the legal effect 
of the public records pertaining to the 
property by a lawyer. But there are 
lesser elements of risk that that method 
does not purport to cover, such as for- 
geries, documents executed by incom- 
petents, unknown heirs, etc., which a 
lawyer cannot assume to assure his 
client against. 

About 1920, title insurance companies 
began to make some headway in the 
state by stressing protection against 
possible unknown defects, such as for- 
geries, etc. The title companies would 
engage a local lawyer to examine title 
and would issue a policy on the law- 
yer’s opinion. 

A conscientious lawyer could well 
see that there was additional protection 
for his client in insurance against the 
possibility of latent defects. There is 
the beginning of the loss of title prac- 
tice, or conveyancing as it is termed in 
some states. By a conscientious effort 
to have for his client protection against 
all hazards in title, the lawyer opened 
the way for corporations to take over. 

When a title company gets a start by 
first insuring a title now and then it 
begins to promote title insurance in the 
area. Before long it has an agency, 


probably an abstract company. The 


agency will use “approved” attorneys 
for title examinations for awhile. Then 
it will employ salaried title examiners 
and discontinue using outside attorneys. 

If the business proves adequate, the 
title company will establish a branch 
office and then the lawyers and the ab- 
stract company are both out of the title 
business. 


In some places like Chicago and 
Philadelphia, the legal profession, as 
such, is eliminated from title practice 
except for such referral commissions as 
the companies see fit to pay. 

The title companies are not barred 
by rules of ethics from advertising. 
They stress the hazards of unknown 
defects, such as forgeries, etc., that are 
easily understood and readily feared, 
though seldom occur, by the average 
person, while the work of the lawyer is 
not easily understood and appreciated. 
Consequently, the greater title service 
becomes lost and forgotten to most 
people. 

There is little that an individual law- 
yer can do to stop the inroads by the 
title companies. Suits by bar groups 
against them to enjoin the companies 
from the practice of law have not effec- 
tively stopped the growth of title com- 
panies. In their early history they 
operated almost entirely in one county. 
Now many of them operate on a na- 
tional basis. One advertises that it 
operates in forty-four states. More 
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and more they are going into areas 
where there is relatively little title 
business. The legal profession loses in 
proportion to the gains by the com- 
panies. 

It is incongruous that a_ service 
where the function of lawyers is the 
essential element should be taken over 
by companies simply because they add 
financial responsibility and cover the 
lesser risks. It is too expensive for a 
real estate purchaser or mortgage 
lender to obtain assurance as to the 
status of the record of the title and 
insurance from a company against un- 
known risks. Why cannot both be ob- 
tained from one source? 


That inquiry suggests another: As 
lawyers are prepared to render the 
greater service, why are they not in 
position to render the lesser, too? 


The Florida Plan... 
A Start Has Been Made 

In 1946 the author of this article 
began seriously to study the questions 
and develop answers. At that time a 
substantial inroad had been made in 
Florida by title companies but they 
had not become entrenched in any 
areas except in Duval (Jacksonville) 
and, to a lesser extent, in Hillsborough 
(Tampa) Counties. Over most of the 
state, lawyers were still doing all or a 
substantial part of the title work. 


There appeared to be no reason why 
the lawyers could not and should not 
create their own organization for sup- 
plying their clients with all the pro- 
tection in title insurance, which, added 
to their services in examining, would 
give complete assurance, both at little 
or no greater cost to their clients than 
either their opinions or title insurance. 
With such an organization they should 
be able to stop the loss of practice to 
corporate competitors and have a means 
for recouping much, if not all, that has 
been lost. 

Florida laws do not require an in- 
surer to be a corporation. None of the 
vorporate forms of organizations au- 
thorized by the state’s statutes seemed 
readily adaptable for an organization 
that could not be converted from law- 
yer control to just another title insur- 
ing corporation. Then it was desirable 
and just that a lawyer’s financial in- 
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terest in the organization be directly 
in proportion to his monetary contribu- 
tions to it and, when his contributions 
had served their purpose, the unused 
portions be returned to him. 


The business trust form of organiza- 
tion appeared suitable for all the de- 
sirable features and that form of or- 
ganization was expressly authorized by 
Florida statutes. ! 


In the fall of 1946 the author drafted 
a declaration of trust as the “charter” 
for Lawyers’ Title Guaranty Fund 
which stated that the purpose of the 
trust was to guarantee and insure titles 
to, interests in and liens upon real 
estate. The name given is descriptive of 
the organization. The declaration com- 
pletely detailed the form of the organi- 
zation and its operation so as to tell 
the whole story to lawyers who might 
join and, when recorded with the secre- 
tary of state, the public. 


The draft was presented to the au- 
thor’s local bar association—the Orange 
County Bar Association (Orlando). It 
was favorably received, and a commit- 
tee of five was appointed and given 
authority to proceed to establish the 
fund. Copies of the declaration of trust 
were mailed to all the presidents and 
secretaries of local Florida bar associ- 
ations, with forms inviting lawyers to 
make application for membership and 
a favorable response was received. 


The control and management of the 
fund was placed in a board of trustees, 
one for each judicial circuit in the 
state, fifteen in number then, now six- 
teen. The first board of trustees were 
those who signed and recorded the 
declaration of trust. Five of them had 
terms for one year, five for two years, 
and five for three years. Successor trus- 
tees are each elected by the members of 
the fund in the judicial circuit for 
three-year terms. The trustees are also 
members of the fund. 


Any lawyer in Florida active in 
practice may apply for membership. 
His qualifications are passed upon by 
the membership committee for the judi- 
cial circuit in which the applicant prac- 
tices. The committee for a circuit is 
composed of the trustee, who is ex 
officio chairman, and two or four other 
fund members in the circuit. For self- 
evident reasons, the names of those 





who compose a membership committee, 
except the chairman, are known only 
to the trustee and the person in the 
fund office who handles applications. 


Unanimous approval of an applicant 
is necessary for acceptance. However, 
if only one of a membership committee 
opposes the applicant the application is 
passed to a state membership commit- 
tee composed of the chairman of the 
board of trustees and two other trus- 
tees, neither of whom is trustee for the 
applicant’s circuit. In that way an 
applicant is protected against the risk 
of having his application denied be- 
cause of a purely personal objection by 
a person on the circuit committee. 

If a lawyer has been in practice in 
Florida for less than two years he can 
become only a restricted member and 
he cannot issue a guarantee or policy 
without having an unrestricted mem- 
ber join with him. A membership com- 
mittee may restrict an applicant for 
other reasons, if it sees fit to do so. A 
restricted member may apply for re- 
moval of restriction when the cause of 
restriction no longer exists. 


The members are, of course, the real 
owners of the fund as they are the 
beneficiaries of the trust. All members 
of a partnership must be members of 
the fund for any to be, except under 
special conditions. 


The declaration of trust specifies 
grounds for termination of membership 
and authorizes the board of trustees to 
provide for suspensions by regulations. 
(There have been several terminations 
and suspensions.) There is a provision 
for the membership of other partners 
in a firm when a partner’s application 
for membership is disapproved or his 
membership is terminated or suspended. 


When a lawyer makes application for 
membership he makes an initial con- 
tribution of one hundred dollars for 
one who has not practiced for two 
years and two hundred dollars for 
others, except for partnerships a lesser 
amount is required for each partner 
after the senior partner. Initial con- 
tributions create an initial reserve for 
each member and the initial contribu- 
tions created the initial capital with 
which the fund started business. 


When a member issues a fund guar- 





es Chapter 609 Florida Statutes. 
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antee or policy he makes an additional 
contribution, which is approximately 
two dollars for each thousand dollars 
of the amount of the guarantee or 
policy. In that way a member in- 
creases his reserve as he increases the 
fund’s liabilities. 

When a lawyer becomes a member 
of the fund he is assigned an account 
number. His initial and all his addi- 
tional contributions are credited to his 
account. At the end of each calendar 
year he is credited with his share of 
income from the fund’s investments. 
Then he is charged with his share of 
the expenses, including losses because 
of claims. A member’s share of income 
and his share of expenses are directly 
in proportion to his additional contri- 
butions that year. 


As title by adverse possession can 
arise in Florida in seven years, the 
probability of a valid claim being 
made on a guarantee or policy after 
seven years is not likely to occur. 
So the declaration of trust gives the 
board of trustees discretionary author- 
ity to return to members all credit 
balances that are over seven years old. 
The fund started business in January, 
1948. Beginning with 1956, returns of 
credit balances have been made each 
year. 

From the beginning in 1948 through 
1958 the aggregate of additional con- 
tributions was $2,235,219.12; expenses, 
including reinsurance and claims, $968,- 
161.17, leaving an aggregate of credit 
balances of $1,267,057.95. By 1965 the 
$1,267,057.95 is expected to be re- 
turned to the members. Many members 
are building up a very substantial fund 
for their old age. 

As of March 31, 1959, the fund had 
a net worth of $1,640,754.93. In 1958 
its income from investments was 


$43,516.88. 


Reinsurance Policies... 
In Case of Catastrophe 

As protection against catastrophic 
losses, the fund has an excess aggregate 
loss contract with Lloyd’s, London, 
under which Lloyd’s is liable for 90 
per cent of aggregate losses above 
$25.100 to the extent of $1,500,000 in 
a calendar year. 


In addition to that reinsurance is 
secured on the larger guarantees and 
policies, and a fidelity bond is main- 
tained to protect persons on funds en- 
trusted to members in their real estate 
transactions where the fund is used to 
guarantee the titles. 


The basic forms issued are designated 
Opinion and Guarantee of Title. There 
are two of them—one for owners, the 
other for mortgagees. The owner form 
is so worded as to be applicable to a 
fee owner, a lessee, or purchaser under 
contract for deed. The guarantee of 
title part of the forms is the same con- 
tract as the conventional title insurance 
policy. Those forms give clients their 
lawyers’ opinions on the title and a 
guarantee of title, two-in-one, usually 
at the same or less cost than a policy 
from a title company would cost. 


In addition to the forms mentioned, 
an American Title Association mort- 
gagee form is used. In 1957 members 
requested 7,918 Opinion and Guaran- 
tee of Title Mortgagee forms, and 3,252 
ATA Mortgagee forms, indicating that 
a combination of title opinion and 
guarantee of title is favored. 

Subsidiary to Lawyers’ Title Guar- 
anty Fund is Lawyers’ Title Services, 
Inc., a corporation organized for the 
primary purpose of aiding fund mem- 
bers in the development and operation 
of local title information facilities and 
assuring them of availability of title 
information in areas where commercial 
insurers or other local circumstances 
have made adequate title information 
unavailable. At present, title plants have 
been established by fund members and 
are in operation in seven counties and 
several are in early prospect. 


The fund actively participates with 
personnel, facilities and monetary con- 
tributions in organized real estate title 
activities in the state, such as real 
property law institutes, lectures and 
work shops on title examinations in 
the law schools, and co-operative efforts 
between lawyers and real estate brokers. 
As its revenues increase it can be ex- 
pected to participate more and more, 
directly and through its subsidiary— 
Lawyers’ Title Services, Inc., referred 
to as “Services”. There is no apparent 
limit to the benefits that the fund and 
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Services can render to the profession 
and the public. 


The Ohio State Bar Association some 
years back took a look at the fund and 
it now has in successful operation The 
Ohio Bar Title Insurance Co.? The 
state bar associations in Indiana and 
Kentucky have formed corporations 
for similar operations. Bar association 
committees and other lawyer groups in 
twenty-eight other states have shown 
various degrees of active interest in 
developing similar organizations. One 
state bar committee has requested per- 
mission to use verbatim the fund’s 
declaration of trust. The fund is always 
glad to give to lawyers in other states 
the benefit of its experiences. 


The fund is in position to and does 
gladly aid lawyers in other states in 
selecting qualified lawyers in Florida 
for handling transactions with Florida 
real estate. Any lawyer can communi- 
cate with Lawyers’ Title Guaranty 
Fund, Post Office Box 2671, Telephone 
CHerry 1-4671, Orlando, Florida, and 
obtain the names and addresses of 
Florida lawyers in any place in Florida 





2. About two hundred lawyers in Georgia 

have established Guaranty Title Insurance Com- 

, 518 Pryor Street Building, Atlanta 3. As 

Rs literature indicates it is a conventional stock 

company, it is not listed as a fund type of 
organization. 
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who are competent to handle any kind 
of a Florida real estate transaction. It 
has thirteen field service representa- 
tives, assigned to specific areas, and a 
field services officer who covers all the 
areas that are not specifically assigned. 
Additional specific area representatives 
are being employed as the needs de- 
velop. That provides for personal con- 
tact between the organization and most 
Florida lawyers. 


Warner H. Mendel, Vice President 
and Counsel, Investments, The Equita- 
ble Life Assurance Society, in a paper 
he read before the Legal Section of 
American Life Convention, Chicago, 
October, 1957, entitled “Title Insur- 
ance, Tranquilizer or Boon to the 
National Lender?” stated: 


There is a noticeable ground swell 
of opposition by the organized bar in 
various sections of the country to any 
increase in the participation by title 
companies in the closing of mortgage 
loans. Lawyers have begun to realize 
that with what has amounted to their 
tacit approval, title companies have 
been preempting their role in drafting 
papers, supervising closings and dis- 
bursing funds. In California, this has 
gone so far that lawyers no longer 
participate in the average real estate 
transaction, the local practice being 
such as to permit title companies to 
handle every step following the origi- 
nal agreement between the mortgagor 
and the lender. 


Professor Quintin Johnstone, Yale 


The Florida Lawyers’ Title Guaranty Fund 





Lawyers’ Title Guaranty Fund—A modern building on a prominent street 
on the edge of downtown Orlando, acquired in 1958. 
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Law School, in an article in Yale Law 
Journal, February, 1957, stated: 


The Florida lawyers’ fund form of 
title protection, if it can be effectively 
administered, provides an added incen- 
tive to the private practitioner by mak- 
ing title examination work more re- 
munerative. The growth of this kind 
of operation should make it far more 
dificult for the conventional insurers 
to dislodge private practitioners from 
the title examination field. 


It has been estimated that there is 


between one and one half and two 
billion dollars a year in the title work 


in the United States.* Who should have 
the work and receive the income—law- 
yers or corporations ? 


Lawyers should have it but they can- 
not expect to have and hold it unless 
they add to their services financial re- 
sponsibility and better public relations. 
Florida lawyers are trying to furnish 
complete title assurance and they hope 
their pioneering will help open the 
way for lawyers in other states. 





3. It would be difficult and expensive to have 
a basis for more than an estimate, rather a 
““guessitimate”’, of the amount, but see The 
Crisis in Conveyancing, Payne, 19 Mo. L. Rev. 
19 (June, 1954). 


‘TL. General Services Administration has announced the publication of the 
1959-60 edition of the United States Government Organization Manual. 

As the official organization handbook of the Federal Government, the 
803-page Manual contains sections on the legislative, judicial and executive 
branches. It outlines the legislative authority, purpose, functions, and activities 
of each agency; includes 42 charts showing the organization of Congress, the 
executive departments and the large independent agencies and lists more than 
4200 key officials. 

Of particular interest to researchers is a 58-page section containing brief 
histories of federal agencies whose functions have been abolished or transferred 
since March 4, 1933. 

The manual is a perennial “best seller” among Government publications. 
Compiled by the Office of the Federal Register of the National Archives and 
Records Service, General Services Administration, the manual may be pur- 
chased for $1.50 a copy from the Superintendent of Documents, Government 
Printing Office, Washington 25, D. C. 
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Comparative Law: 


The Criminal Law in France 


by Rita Hauser * of the District of Columbia Bar 


Dr. Hauser’s article points up the difference in approach between the 
French and the American systems of criminal law administration. This 
difference in approach, she says, explains why Frenchmen are inclined to 
think of the United States as a lawless, gangster-ruled country, while Ameri- 
cans are often shocked at what seems to them to be a totalitarian disregard 
of personal liberty in the actions of the French police. 





Along with those of film stars, the 
names of America’s gangsterdom have 
become familiar to the French public. 
The murder of Albert Anastasia, fol- 
lowed by the reunion of his confreres 
at Apalachin, New York, made the 
headlines for days. Les gangsters were 
back in power again, or so it seemed to 
the Frenchman prone to conclude that 
criminal justice was indeed loose in 
America. “Contrast this”, he would 
say, “with the rapidity and force of the 
French police and criminal courts. 
Rather than share an inordinate part 


of the national wealth, chez nous the 


criminal always pays for his crimes. 
Your gangsters plan criminal opera- 
tions with blatant audacity, much as a 
military staff prepares for war!” Even 
serious reporting raises the oft-repeated 
cliché that American criminal justice 
is geared to aid gangsters wealthy 
enoug) to buy the best of legal counsel 
traine’i to employ the thousand and one 
procedural loopholes that permit them 
to escape the arm of justice. 

Were we to transpose the subject to 
America, the sentiment that the crimi- 
nally accused is assumed guilty in 
France until proved innocent would 
dominate a conversation on the subject 


even among the legally trained. This 
attitude was highlighted during several 
of the criminal trials of American sol- 
diers in French courts as provided 
for by the provisions of the NATO 
Status of Forces Agreement. “Bar- 
baric”, cried some Senators, “unfair”, 
grieved some parents, when in truth the 
French system can be qualified by 
neither of these adjectives, just as it 
would be incredible for us to imagine 
that a Frenchman could reasonably 
conclude that America is a lawless 
nation, with gangsters riding high. 
This lack of mutual comprehension 
results from the fact that both countries 
have differing philosophies and proce- 
dure of criminal justice, stemming from 
the peculiar pattern of history each has 
witnessed. Legal institutions, like all 
others, are but products of historical 
accident, revered as axiomatic to a 
way of life only by him who fails to 
understand their growth and evolution. 
The trial by jury in criminal matters, 
for example, is regarded by most Amer- 
icans as a fundamental bastion of lib- 
erty and democracy. Yet it was not 
invented as such, nor devised as a 
corollary of democratic government. 
It knew many other forms prior to the 





one we witness today, finding its 
origins in a period of absolute and 


despotic government of the monarchy 
of England in the late Middle Ages. 
The modern jury trial, rather, is the 
result of an accretion of procedures 
over several centuries, each change or 
addition having been geared to the 
social needs of the time, and to chang- 
ing concepts of the individual’s position 
vis-a-vis the state. Because of this his- 
torical developmeri, the institution of 
the jury trial encompasses many con- 
tradictory, illogical and archaic aspects, 
which are quite frequently the object 
of proposed reforms. Had one sought 
to create all at once a perfect method 
for discovering truth, it is hardly likely 
that the present system would have 
been contrived; indeed, a_ rational 
mind would have difficulty in creating 
a consistant schema that would incor- 
porate all the aspects of the present 
jury trial. 

A similar pattern of accretion took 
place in France, but the results were 
not the same as those achieved in 
America because of divergent social 
and political factors operative in that 
country. Just as Americans are con- 
vinced that our jury system is the only 
fair and correct method of determining 
guilt or innocence, so too the French- 
man finds that his system suits his 
needs and is an adequate institution for 
administering criminal justice. It is 
always difficult for a people to conceive 
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of a system of justice other than the 
one to which they have become accus- 
tomed, especially with regard to the 
process of establishing criminality. 
What is significant is that both coun- 
tries are fundamentally concerned with 
striking a balance, or compromise, be- 
tween two conflicting desires fostered 
in a democratic state: that of protect- 
ing society against criminals by ade- 
quate police protection and that of 
protecting society against undue and 
uncontrolled police activity. An excess 
of either results in a destruction of 
civil liberties, for control and modera- 
tion give way before a wave of brute 
force. How a democratic nation strikes 
its balance is a fascinating process, as 
it is motivated by social patterns of 
behavior, tradition, history and sheer 
intellectual exercises attempting to find 
an ideal solution. All these forces are 
eventually synthesized into a technical 
rule of law which jurists themselves 
often employ without a full compre- 
hension of its raison d’étre. Because 
these forces were often divergent in 
America and France, we find, as a re- 
sult, many disparate rules of law 
which sometimes cloud the fact that 
both nations share a common moral 
heritage, demonstrated by the realiza- 
tion that what is a crime in the one 
country is generally deemed a crime in 
the other, and that punishments are 
rarely dissimilar. The divergencies go 
more toward the methods of establish- 
ing guilt or innocence than to the 
fundamental issue of what constitutes 
asocial behavior and how society ought 
to deal with it. 


The Purpose of Justice... 
Contrasting Views 


In the French view, the essential 
purpose of criminal justice is to arrive 
at the truth, little matter what modes 
used, corresponding perhaps to the 
traditional predetermined, non-prag- 
matic logic of French thought. This 
methodology is tempered, of course, 
by the application of common standards 
of humanism and the protection of the 
accused from some -of the overwhelm- 
ing aspects of a situation in which all 
the strength, facilities and impersonal- 
ity of the public system of justice are 
turned against him. But this tempering 
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is not fixed in any traditional pattern, 
as concepts of protection of the ac- 
cused have varied markedly during the 
decades of the past century. The French 
sentiment might well be summed up in 
the lay attitude that if the suspect is in 
fact guilty, then the use of all means to 
gain a conviction is justified. In con- 
trast, American criminal justice is de- 
signed to protect the accused at every 
stage of criminal procedure against the 
enormous police power of the state. 
This protection injects into the pro- 
ceedings an element of fairness which 
Americans deem indispensable. In gen- 
eral, the system is thought to be ac- 
curate in the determination of guilt or 
innocence. Little matter that criminals 
at times do escape the law, for the 
system is in itself more precious than 
the particular result. It is very difficult 
to estimate whether in fact more crimi- 
nals escape punishment in America 
than in France or whether more in- 
nocent people are sent to prison in 
France than in America. The statistics 
are not as important as the basic view 
toward what the machinery of justice 
is attempting to accomplish, and by 
what means. Both Americans and 
Frenchmen believe that criminals 
should be punished and that the burden 
of proving the guilt of an accused is on 
the state. It is only in the manner of 
going about this proof that the two 
systems differ. How the machinery of 
criminal justice meets the task and 
whether one system is inherently more 


perfect than the other requires some 


study, for therein lie the seeds of great 
misunderstanding. 

A basic difference between French 
and American criminal procedure is 
found in the organization of the judi- 
ciary and the office of the public prose- 
cutor. An essential of American justice 
is that the two functions be most 
meticulously clear and distinct, sep- 
arated completely one from the other 
by two corps of public officers, one 
belonging to the executive branch of 
government and the other to the judi- 
ciary. He who investigates and ulti- 
mately prosecutes an individual cannot 
judge him. The jobs of prosecutor and 
judge are often political appointments 
in America; it is assumed that the in- 
dividual will fulfill his role in the spirit 
of his office, although it has often been 





lamented that political ambition son.e- 
times corrupts-the function of the pub- 
lic prosecutor. Most often, both jobs 
are filled by people with long experi- 
ence as practicing lawyers. In France, 
both the judge and prosecutor belong 
to the same arm of the judiciary, the 
magistracy, holding equal rank and 
receiving equal remuneration. They 
enter into their life-time jobs upon 
passing a civil service examination 
taken immediately after university, so 
that few among them have had any 
experience as attorneys. As a result, 
they are marked by a distinct esprit 
de corps, set off completely from the 
members of the Bar. The judges are 


" anonymous figures, since decisions are 


always rendered by a court composed 
of three or more members, without the 
familiar American tradition of a dis- 
senting vote. Decisions are simple, 
short statements couched in traditional 
legal verbiage. There is little chance 
for individual justices to play a de- 
cisive role in the particular case or in 
the development of criminal law, as is 
often the case in America. 

The criminal law of France gives 
to the public prosecutor the primary 
function of determining if a prosecu- 
tion shall be commenced against a 
suspect. This is a completely discretion- 
ary matter, and fairly often the prose- 
cutor declines to prosecute upon re- 
ceiving a promise from the suspect to 
submit himself to a sort of probation 
system, thus sparing him the ordeal of 
a public trial. This illustrates how 
closely together the functions of prose- 
cutor and judge often are in France. 
Fearful of placing such large discre- 
tionary power in his hands, the crimi- 
nal code nominates another to begin 
criminal proceedings in the event the 
prosecutor declines to do so, and this 
is the victim or his family. This power 
given by the state to the victim is un- 
known in American law, for the de- 
cision to prosecute in most states rests 
solely with the prosecutor, the victim 
having recourse to a civil court for 
damages in the event that some civil 
wrong was committed by the crim- 
inally accused. It appears that this 
procedure in France is a healthy con- 
trol on the prosecutor, particularly 
since it is coupled with the power of 
the suspect to sue his accuser later in 
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the event that the court returns a ver- 
dict of not guilty. A successful recovery 
for malicious prosecution is fairly rare 
in the United States, whereas the ver- 
dict of not guilty practically assures 
the recovery by the suspect in France. 

In reaching his decision as to whether 
or not he shall prosecute, the prose- 
cutor obviously has need of informa- 
tion in greater detail than that con- 
tained in the complaints received by 
the police. He will often order a short 
police inquiry, a legal inquiry pro- 
vided by the Code of Criminal proce- 
dure, but one, in practice, very different 
from that conducted by most state 
police forces in America. The police 
in France are generally not required 
to seek a search warrant nor an arrest 
warrant from the court, but can and 
do proceed carte blanche. After review- 
ing the results of this brief investiga- 
tion, the prosecutor may choose to 
prosecute often upon evidence less 
weighty than that required for similar 
action in the United States. If he so 
decides, he must determine the gravity 
of the offense. In France, as is true 
elsewhere, offenses against public order 
are ranked in roughly three classes: 
(1) simple contraventions, punishable 
by a maximum of ten days in jail, 
which go before the police court and 
are summarily decided, just as in the 
United States; (2) délits, or more seri- 
ous offenses, punishable up to five 
years in prison, which go before the 
correctional court; and (3) true 
crimes, or very serious offenses, punish- 
able by penal servitude, hard labor or 
death, which are heard by a special 
Assizes court, the only court in France 
to employ a jury, albeit one much 
different from that known in America. 
For affairs of crime, which here con- 
cern us most, the prosecutor is obliged 
to bring the suspect before an examin- 
ing magistrate who will determine if 
the suspect shall be committed to trial. 


French Police Investigations... 
A Typical Case Examined 

It is in the procedure before the 
examining magistrate and in the police 
inquiry generally accompanying it that 
we find the most fundamental, and 
often tie most shocking differences in 
the two legal systems, so much so as 


to lead some Americans of considerable 
acumen to conclude that France, de- 
spite her vaunted liberty, is indeed a 
country of police totalitarianism. Be- 
fore one can reasonably conclude as to 
this statement, it would seem important 
to understand pictorially what exactly 
does happen to a typical murder sus- 
pect, M. Leblanc. Because he is already 
a suspect, the French legal mind re- 
gards it as an essential safeguard to 
him that he be brought into the police 
investigation at the earliest possible 
moment. If he is innocent, his assist- 
ance in the inquiry will clearly, it is 
thought, protect him, for he can present 
his version of the events before semi- 
conclusive opinions are formed. The 
French regard the American police 
investigation as a somewhat monstrous 
affair, considering that the police make 
inquiries unknown to the suspect, with- 
out his aid or assistance and finally 
present him with an arrest warrant if 
their investigation merits this action. 
Leblanc, once suspected of a crime 
would clearly choose to be in on 
the police investigation, even though 
he faces several large dangers in 
France, among them the fact that while 
the police investigate he may be held 
for an indeterminable period before a 
decision to release him, or to commit 
him to trial, is made. This police in- 
vestigation is nowhere regulated by 
law. It is simply carried out at the 
request of the prosecutor to begin with, 
and then prolonged generally at the 
instance of the examining judge, whose 
function is to regard the evidence put 
forth by the prosecutor and by Leblanc, 
and commit Leblanc to trial only if 
there is “sufficient indication of guilt”. 
In this manner, his function is identical 
to that of an American examining 
judge. But like all judges in France, 
and unlike American judges, he is not 
simply an arbitrator between the prose- 
cutor and the accused, balancing the 
scales as each side throws on its 
weights. He has the right, more, a 
duty, fo discover facts for himself, to 
arrive at the truth, and in his search 
for the truth he often appears to be 
an arch ally of the prosecutor. It is in 
this sense that the French examination 
is often called an inquisitorial, rather 
than an acquisitorial, one. 


Because the examining judge has 


The Criminal Law in France 
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this hybrid function, he can represent 
a grave threat to Leblanc. Were he to 
be convinced of Leblanc’s guilt early 
in the investigation, he could lend im- 
measurable weight to the prosecutor 
and prejudice the very trial itself. But 
more often than not, he cannot by him- 
self arrive at this conclusion since he 
does not possess the facilities of investi- 
gation leading to the discovery of truth. 
He simply resorts to delegating his in- 
vestigatory power to the police, and 
thereby prolongs the initial inquiry 
begun at the request of the prosecutor. 
This delegation is unlawful, yet never 
suppressed in practice, and the entirely 
unofficial police investigation results. 
It is unofficial and illegal simply be- 
cause the examining judge alone has 
the power to investigate, a perfect 
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example of a legal rule which is im- 
possible of application, for the judge 
has neither the facilities nor the time 
to conduct an investigation personally. 

In addition to these practical reasons, 
some commentators have argued that 
this illegal delegation results from the 
fact that the French reform of 1897 
gave the suspect too much protection, 
completely hampering the official in- 
quiry dedicated to perceive the truth. 
Under that reform, the suspect not only 
has the right to counsel before the 
examining judge, but the judge must 
make available to counsel all the files 
he has on the suspect derived from the 
prosecutor and the police. The counsel 
is thus fully aware of all sources of 
information tending to condemn the 
suspect. Thus the French Assembly, in 
its zealous desire to protect the suspect, 
went so far as to provoke a counter 
reaction that manifests the profound 
concern of the French to protect soci- 
ety against criminal activity. But this 
counter reaction, precisely because it 
is unofficial and illegal, has, in itself, 
put the suspect in grave danger in 
France. The unofficial police investiga- 
tion often turns into the perfect situ- 
ation for the exercise of police brutal- 
ity in order to gain a confession, 
something anathema to the American. 
In the United States, the suspect can- 
not be faced with the police unless an 
arrest warrant, based on sufficient sus- 
picions of guilt, has been procured, 
after which he must be brought before 
an examining judge and be formally 
charged with a crime all “within a 
reasonable time”. This is one of the 
most fundamental protections the 
American system affords a suspect, and 
failure to be accused officially within 
“ta reasonable time” (generally deemed 
twenty-four hours) results, in most 
states, in an invalidation of the indict- 
ment against him. The police are thus 
controlled as to the time in which they 
can exercise a free hand over the sus- 
pect. Yet it is most interesting to note 
that quite some number of police 
enforcement officials have cried out 
against this time restriction of general- 
ly one day’s duration as being arbi- 
trary, and often far too short, and have 
urged legislation to permit them a 
greater flexibility. 

Once investigating, the French police 
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generally demand preventive detention 


of the suspect until they reach their 
conclusions. The judge more often than 
not grants this request when the crime 
is a serious one, rather than give the 
suspect bail. For an often considerable 
period, then, the suspect is in jail with- 
out benefit of counsel, for he has not 
yet been brought before the examining 
judge. If the latter commits him to 
trial, he will remain in jail until the 
conclusion of the trial. The celebrated 
case of Gaston Dominici illustrated the 
fantastic passage of time that may 
thus occur. The murder occurred on 
August 4, 1952, Dominici spent inter- 
mittent weeks in jail until finally ac- 
cused in November, 1953, and all the 
year until November, 1954, when he 
was ultimately tried. In the case of 
Marie Besnard, recently decided, the 
accused spent over four years in jail 
before her trial took place! 

These are not typical cases, but they 
illustrate the inherent weakness of the 
French system. In America, such un- 
due delays would prevent an ultimate 
trial, since it is deemed unfair and 
prejudicial to the suspect to try him so 
long after the event has occurred, the 
memories of witnesses being indeed 
short. French jurists are quite free in 
admitting that this unofficial and un- 
controlled police investigation, coupled 
with the possibility of unlimited deten- 
tion, is the key weakness in the French 
procedure. For the American, it is this 
danger that is far more significant a 
matter than whether in fact the indi- 
vidual, when finally tried, is found 
guilty or not. An unlimited police in- 
quiry, with the suspect actually in the 
possession of the police, is intolerable. 
Nor does the guilt ultimately found 
justify the prior detention in jail of 
the accused for an inordinate period 
of time. 


Another Defect... 
The Infamous Dossier 

The police procedure has another 
grave defect. All information gathered, 
from whatever source, be it searches 
and seizures, hearsay, statements of 
neighbors, tumble into the voluminous 
report presented by the police to the 
examining judge, the infamous dossier. 
Although the judge is obliged to hear 





the suspect orally before committing 
him, he is inclined to rely very heay ily 
on the dossier, for in all legal affairs, 
the French procedure is essentiall) a 
written one rather than one based on 
the receipt of oral evidence. Thus, when 
the judge begins his oral examination 
of the suspect, he will have already 
read the dossier, with all its undiffer- 
entiated documents, and will probably 
have formed some prejudgment as to 
the suspect’s guilt. His questions, then, 
may amount to an unsympathetic cross 
examination rather than an essentially 
unbiased inquiry. The dossier may 
have so convinced him of the suspect’s 
guilt that the inquiry degenerates into 
an attempt to obtain an admission of 
the truth of the charge. The judge 
works closely with the police; he tends 
to put faith in their findings, and he 
will even be aware of confessions made 
by the suspect that were obtained by 
the most brutal of methods. The crimi- 
nal code requires that this evidence be 
excluded, but the judge unofficially 
knows of it, and is often inclined to 
conclude that there must be some basis 
in fact for the confession, leading him 
to conduct his own questioning of the 
suspect along the most arduous lines in 
order to achieve a similar legal ad- 
mission. This is why the Assembly felt 
that counsel was indispensable at the 
examination proceedings. 

Even if a legal admission is not ob- 
tained, it may be extremely difficult 
to overcome the prejudice as to guilt 
raised in the examining judge’s mind 
from the contents of the dossier, and 
the suspect may well have to stand trial 
to destroy this prejudice. It is this 
aspect of the French procedure that 
leads Americans to conclude that the 
presumption at a trial in France is 
one of guilt, and not of innocence. This 
is incorrect, for the accused goes to 
trial, as in America, with a presump- 
tion of innocence, the burden of prov- 
ing guilt being on the prosecution. But 
because the suspect has actively par- 
ticipated in the initial inquiry, during 
which time he may have made some 
grave admissions, his committal for 
trial has more significance than a simi- 
lar committal in America. The Ameri- 
can suspect does little more than enter 

(Continued on page 76) 
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Negligence Law: 





The Theory of Comparable Verdicts 


by Oscar F. Catalano © of the California Bar (Bakersfield ) 


When a court is asked to reduce the amount of a verdict on the ground 
that it is excessive, one of the tests it sometimes uses is to compare the 
allegedly excessive verdict with verdicts awarded for similar injuries. Mr. 
Catalano believes that this is an erroneous procedure. He discusses the 
problem in the light of a recent decision of the California Supreme Court. 





The problem of evaluating jury 
verdicts in personal injury cases for 
excessiveness (and less rarely for in- 
adequacy) is one which has long taxed 
our appellate courts. Each year brings 
its crop of verdicts for review accom- 
panied by pleas that the courts at least 
prune (if not plow under) the allegedly 
overabundant yield of the personal in- 
jury juries. One of the measures the 
courts have used to evaluate the ver- 
dicts referred to them is to compare 
them to prior awards for apparently 
similar injuries which have been up- 
held on review. 

A recent California Supreme Court 
decision, Leeming v. Oilfield Trucking, 
44 Calif. 2d 343, has rejected, by im- 
plication, the propriety of invoking 
such comparisons. This case was tried 
before a jury twice. On both occasions, 
the verdict exceeded $212,000. 

On June 12, 1952, the case went to 
trial for the first time. The jury found 
against the defendants and found that 
the plaintiff's injuries were of a tragic 
nature and awarded him a verdict in 
the amount of $212,589.69. The defend- 
ants filed a motion for a new trial 
based upon the grounds that the jury 
Verdict was excessive and that the argu- 
ments of counsel were prejudicial in 


that they preyed upon the passions and 
prejudices of the jury. Upon the plain- 
tiffs refusal to accept a reduction of 
the jury verdict to $117,400.20, the 
trial court granted the defendant’s 
motion for a new trial. 

At the second trial, in January, 1953, 
the plaintiff again obtained a verdict 
before another jury and another judge 
in the sum of $213,460.02. Again, 
motions for a new trial were filed by 
the defendants on the same grounds. 
This time the motions for a new trial 
were denied, and the second trial judge 
refused to reduce the jury’s verdict. 

Upon appeal, the California District 
Court of Appeals reversed the judg- 
ment of the second trial court which 
had denied the defendants’ motion for 
a new trial, and remanded the cause 
for retrial. Thereupon, the plaintiff 
petitioned for a hearing in the Supreme 
Court and, in April, 1955, the Supreme 
Court of California, in a unanimous 
decision, reversed the decision of the 
District Court of Appeals and affirmed 
the second jury verdict of $213,460.02. 

The District Court of Appeals, in 
rendering its decision reversing the 
second trial court, compared the verdict 
of the first jury, reduced by the trial 
court from $212,539.69 to $117,400.20, 


and the second jury verdict of $213,- 
460.02 with other reported verdicts in 
California and in other states. 

It was defendants’ contention that 
there were no cases of an amputated 
limb where so excessive a verdict had 
been upheld; that there were no de- 
cisions justifying so tremendous a 
verdict, even in the sum of $117,400.20, 
the amount to which the first trial court 
reduced the judgment; that the verdict 
of the second trial court of $213,460.02 
was, on its face, excessive, and that it 
appeared to have been influenced by 
passion and prejudice. They cited nu- 
merous cases of California and other 
jurisdictions. The District Court of 
Appeals reviewed all these authorities 
in its decision. Counsel conceded that 
this was the largest judgment obtained 
in California for such injuries as were 
shown, and also agreed that, on the 
basis of comparison to prior verdicts, 
there were no precedents supporting 
such an award in California or the 
United States. 

The District Court of Appeals, in 
its decision, stated, “Under the law of 
comparable verdicts” (a theory that 
was rejected by the Supreme Court) 
“it readily appears that the size of the 
verdict in the instant case, compared 
to verdicts sustained for similar in- 
juries, even considering the claimed 
decrease in value of the dollar, is ex- 
cessive. A full allowance of $410.00 
per month for twenty years, totalling 
$98,493.40, and the claim for the 
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$40,300.00 for nursing care for plain- 
tiff for twenty-three years appears to 
us to be excessive and unreasonable 
when added to the amount allowed for 
special damages established, and when 
added to the claimed damages which 
must have been allowed for future 
pain and suffering.” 

The general rule in Anglo-American 
jurisdictions provides for verdicts to 
be fixed in the first instance by the 
jury or trial court.!| However, such 
verdicts are subject to appellate re- 
view.? Grounds for such appeals com- 
monly include insufficiency of the 
evidence to support the award, fraud 
and excessiveness of the damages 
awarded, 

This last category is generally pre- 
sented by defendants who contend that 
the verdict in a particular case is ex- 
cessive (and less frequently by plain- 
tifls who complain that the damages 
are inadequate). 

In considering this question, review- 
ing courts have relied on the rule set 
forth by Chancellor Kent in Coleman 
v. Southwick,® as follows: 


The damages, therefore, must be so 
excessive as to strike mankind, at first 
blush, as being beyond all measure, 
unreasonable, and outrageous, and such 
as manifestly show the jury to have 
been actuated by passion, partiality, 
prejudice, or corruption. In short, the 
damages must be flagrantly outrageous 
and extravagant or the court cannot 
undertake to draw the line for they 
have no standard by which to measure 
the excess. 


Great Argument... 
An Infinity of Variations 

The various jurisdictions have ap- 
plied Chancellor Kent’s rule in an 
infinity of variations. However, in 
many cases, like the tentmaker, they 

. Heard great argument about it... 

but evermore came out by the same 
door wherein” they went, for the rule 
fails to set up any definitive or meas- 
urable criteria for determining what 
is “flagrantly outrageous and extrava- 
gant”. Indeed, it implies some existing 
siandard insofar as it requires, as a 
prerequisite for court intervention, 
damages “so excessive ...as being be- 
yond all measure...” The question 
thus remains, what is within measure, 
and what is the measure? 


The Theory of Comparable Verdicts 
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Since full reparation for physical 
injury or loss in the abstract sense is 
not possible and since there is no way 
in which just compensation for a given 
injury can be measured with exacti- 
tude, individuals vary in their evalu- 
ations of damages. That which will 
shock the conscience of one court will 
make no impression on a second. 

The rule enunciated by Chancellor 
Kent, though universally applicable, 
amounts to a truism, i.e., that which is 
excessive is excessive. There is no 
criterion for determining what will 
shock the conscience of the court ex- 
cept the conscience of the court. 

The problem presented by this ar- 
ticle is whether the reviewing court 
may properly use as a criterion for 
determining that unliquidated damages 
are excessive the comparison of a par- 
ticular verdict with verdicts in prior 
cases involving the same or similar 
injuries. 

It is clear and undisputed that the 
court can, as a matter of law, say that 
the verdict is excessive when damages 
are disproportionate to the injuries 
sustained. On the other hand, the 
courts themselves have repeatedly stated 
that the mere fact that a verdict is high- 
er than that which the justices might 
have awarded is not a reasonable basis 
for deciding that a particular verdict 
is excessive as a matter of law.® 

The courts are faced with two con- 
flicting social policies. The first is that 
an injured plaintiff (assuming liability 
on the part of the defendant) should 
recover just compensation for the in- 
jury he has sustained. The second policy 
is that of stare decisis, that parties to 
a legal action should be able to fore- 
tell with some degree of certainty, 
based upon past decisions, what the 
outcome of their particular litigation 
will be. Therefore, the problem be- 
comes one of application: whether the 
court should consider the facts and 
circumstances of the case under review 
solely on its own merits, or whether 
the court may compare the verdict in 
the case under consideration with ver- 
to determine 
whether the verdict is disproportionate 
to the injury sustained. 


dicts in prior cases, 


An example of the conflict of these 
two principles and the resulting dilem- 





ma of the appellate courts is dem: n- 
strated by a sequence of some e- 
cisions of the Supreme Court of the 
State of Missouri. In the case of Hurst 
v. Chicago, B. & Q. R. R. Company® 
the court stated, “We are aware that 
the citation of similar cases may shed 
but little light upon the case under 
consideration, because peculiarly in 
matters of this sort, each case is a law 
unto itself ...”* (Italics added.) How- 
ever, the court went on to indulge in 
a review of prior cases involving 
similar injuries and came to the con- 
clusion that the verdict in the Hurst 
case was not excessive because “. . . the 
amount of the verdict fixed by the jury 
is not out of harmony with our de- 
cisions upholding verdicts for $10,000 
for similar injuries at a time when the 
purchasing power of money was much 
greater than it is now”.§ This tech- 
nique of avoiding direct comparison 
of jury verdicts by considering the 
decrease in the purchasing power of 
money is one used by many American 
courts.9 


In 1940 the Missouri Supreme Court, 
in the case of Morris v. E. 1. DuPont 
de Nemours and Company,’ enunci- 
ated the rule of “uniformity”: 


There is no mathematical formula 
by which we can accurately determine 
the amount of compensation in any 
case of serious and permanent injury. 
All cases hold that the recovery is “for 
fair and reasonable compensation”. 
Every case must rest largely upon the 
foundation of its own facts, and yet 
we must give some consideration to 
the amount which other cases have 
held to be fair and reasonable com- 
pensation for similar injuries.!1 


This inability to use exclusively either 
of the two conflicting theories has con- 
tinued in the Missouri Supreme Court. 
In the case of O’Brien v. Louisville 


and Nashville R. Co., 227 S.W. 2d 690 





1. 15 Am. Jur. sec. 204; Toledo R. and Light 
Co. v. Mason, 81 Ohio St. 463, 91 N.E. 292. 

2. 15 Am. Jur. §204. 

rt —_ (N.Y. ym * 6 Am. Dec. 253. 

Jur meee v. Plant, 145 Va. 

175° wSE 759, a7 ALAA. 308 

5. Atlantic Greyhound Corp. v. Austin, 2 Ga. 
ive. & 2d 889, 33 S. > 718; Olson v. St. Paul & 

48 N.W. 4 


6. a0" Mo. 566, 19 S.W. 566. 

7. Ibid. at 571. 

8. Ibid. at 572. 

9. Toone a Hosfet and Western Ry. Co., 
102 W. Va. 40, 135 S.E. 262; St. Louis-S. F. Ry- 
v. Dyson, 207 Miss. 639, 43 So. 2d 95; 15 Am. 
Jur. §207. 

10. 346 Mo. 126, 139 S.W. 2d 984. 

11. Ibid. at 133. 
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(Missouri 1950) , on page 694, the court 
said, “. . . each case must be considered 
on its own facts while at the same time 
the court is presented with a vexing 
question of maintaining a standard of 
uniformity of judgments in personal in- 
jury cases”. Despite the statement that 
each case should stand on its own facts, 
the court in that case determined that 
a verdict which had been reduced by 
the trial court from $100,000 to $55,000 
was still excessive by $25,000. The 
court stated that the maximum that 
could be recovered for the particular 
injuries in this case was $30,000, be- 
cause the maximum judgment which 
had ever been sustained in a personal 
injury case as of that time was $80,000. 
In a contemporary case, the Missouri 
Supreme Court held that a verdict 
was excessive precisely to the extent of 
$16,910.12 

The dilemma experienced by the 
Missouri Supreme Court is not unique. 


George H. Parmele, Managing Editor 
of the American Law Review, made a 
surve\ of personal injury verdicts and 
apparently found himself in the same 


quandary as the Missouri court.!* In 


his discussion of the value of prior 
verdicts as precedents, Mr. Parmele 
expressed the idea that the issue of 
excessiveness or inadequacy of a jury 
verdict should be decided chiefly by 
the facts and circumstances of the 
particular case. However, there was a 
conflicting desire for uniformity on 
the part of many courts. 


The fallacy of attempting to compare 
verdicts in two different cases involving 
two different individuals who might 
suffer injury becomes apparent when 
one considers the infinite variations 
between individuals. If only one ele- 
ment of damages is considered, such 
as the right to physical integrity, the 
complexity of the problem which is to 
be resolved by an award of damages 
becomes obvious. Thus, rights of the 
“physical person” to integrity involve: 
1. The immunity of the body from 
direct or indirect physical injuries; 
2. The immunity of the nervous system 
from injuries; 3. The immunity of the 
mind from injuries; 4. The immunity 
of the will from direct and indirect 
coersion or warping; 5. The immunity 
of feeling, susceptibilities, etc. 


Different Effects... 
Different Amounts 

Since the effect of an injury to the 
person varies from one individual to 
another, the amount necessary to com- 
pensate him will also vary. Thus, we 
have the familiar example of the loss 
of a finger to a famed concert pianist 
as opposed to the same loss to an 
insurance salesman. The damages con- 
sequent to the loss are not susceptible 
of comparison. 


Since it is established that appellate 
courts have the power and duty to 
review jury verdicts, some criterion 
other than direct comparison of ver- 
dicts is obviously necessary. Many 
courts have used as their sole criterion 
whether or not the damages awarded 
are proportionate to the injuries sus- 
tained in a particular case.!4 One 
writer!® has stated the reasons for the 
advisability of using this last criterion 
as the sole determining factor of ex- 
cessiveness of a verdict: “Amounts of 
damage verdicts are principally matters 
to be determined by the jury, under the 
guidance of proper instruction by the 


The Theory of Comparable Verdicts 



























































court. Fundamentally, the jury is the 
part of our judicial system which is 
entrusted with the determination of 
facts. The jury, consisting of the com- 
bined views of a number of persons 
who have heard and seen evidence and 
witnesses, expresses the view of the 
community. Such a view should not 
be set aside unless it quite clearly is 
in error.”!6 

The development of the rule in 
California substantiates the foregoing 
theory and prevents the most reason- 
able approach to the problem. 

Generally, the California appellate 
courts have adhered to the rule ad- 
vocated herein, that they cannot com- 
pare jury verdicts to determine whether 
the particular verdict under considera- 
tion is excessive.!7 The decisions sup- 
porting this approach to the problem 
have rested on the premise that “The 
fixing of the amount of damages to be 
awarded an injured person rests pri- 
marily upon the every-day experience 
and common judgment of the jury, 
dependent upon the circumstances of 
the particular case involved, subject to 
the revision and determination of the 
trial judge, who has the opportunity. 
as well as the jury, to learn all the 
facts at first hand, and the responsi- 
bility resting upon the trial judge can- 
not be shifted to an appellate court. 
unless the award is so great and so 
disproportionate to the injuries suffered 
as to clearly show the verdict to be a 
result of something other than a proper 
consideration of the testimony in the 
case—there must be a showing of pas- 
sion, prejudice or other undue influ- 
ence.”!8 This rule provides an appel- 
late court with a standard by which it 
can determine the excessiveness of ver- 
dicts which is both reasonable and 
complete. 

Many other California cases have 
followed the rule that a verdict is only 
excessive when it is disproportionate 





12. cytes v. K. C. So. Ry. Co.; 360 Mo. 580, 
= Vs W. 2d 568. 
Damace Verpicts, Volume I (1927). 
if, Moore v. Pub. Service Coordinated Trans- 
port, 15 N.J. Super. 499, 83 A. 2d 725; Hoelzel v. 
Chi. R. I. & P. no Co., 337 Mo. 61, 85 S.W. 2d 
ag ee v. Calvin, 66 Cal. App. 2d 303, 152 


(bss \ an DAMAGES TO PERSONS AND PROPERTY 

16. Ibid. at 142. 

17. Weifarek v. Ferris, 176 Calif. =. 167 at 
234; .“Y baum v. McCartney, 5 Calif. 2d 191, 
54 P. 2d 8; pamene v. Roulard, 27 Cal. “App. 2d 
372, si P. 2d 2 
m , Rowe v. , 112 Cal. App. 576, 297 
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to the evidence, elicited in the trial 
court, as to the nature and extent of 
the injuries sustained and the resulting 
loss to the plaintiff.'9 The fact that no 
other verdicts of comparable size could 
be found in the California cases?° is 
not sufficient for reversal where the 
injuries were serious and damages not 
incommensurate with the injuries. Nor 
is the fact that smaller amounts have 
been deemed to be adequate compensa- 
tion for similar injuries,*! nor the fact 
that the residuals of the injury were 
primarily subjective rather than ob- 
jective,?? sufficient grounds for re- 
versal. In McCullough v. Sanger,?* the 
appellate court did not find that there 
was passion or prejudice when the jury 
awarded a $50,000 verdict, which the 
trial court caused to be reduced to 
$20,000 in order to make it conform 
to the evidence. The District Court of 
Appeals in that case held that, if the 
judgment as finally determined by the 
joint efforts of the trial court and the 
jury was not disproportionate to the 
evidence, then the reviewing court had 
no power to interfere with the judg- 
ment. 

However, the California decisions 
have not been completely in accord. 
In Martin v. Pacific Gas and Electric 
Co.*4 the Supreme Court held a judg- 
ment of $25,000 was excessive to the 
extent of $10,000. The court reviewed 
and noted the many cases on the ques- 
tion of excessive jury verdicts collected 
in ihe American Law Reports and 
noted that, in cases where the injuries 
were comparable to those in the Martin 
case, the award of damages was limited 
to from $10,000 to $15,000. Since it 
was not shown that any California case 
had allowed damages of $25,000 for 
such injuries as established, the court 
felt justified in setting an upper limit 
of $15,000. The question of whether 
passion or prejudice had a part in the 
jury’s decision was not even considered, 


Again, in the case of Meade v. Oakland 
High School District,?° the California 
court decided that an amount of dam- 
ages for personal injuries was too high 
because it was in excess of the average 
verdict sustained by the courts. In 
this case, the injury, enucleation of one 
eye, was not complex, but the effect of 
the loss in one case could not be meas- 
ured by the same loss in another. The 
dissenting justice in the Meade case 
correctly stated that there was no rea- 
sonable ground for the court’s reduc- 
tion of the verdict based upon a sup- 
posed similarity and went on to say, 
“This court has arbitrarily and as a 
record determined that a certain sum 
is adequate compensation for the in- 
jury, in the face of a contrary determi- 
nation by the jury and the trial court. 
I think that this is beyond its powers.”?6 
The same type of reasoning found in 
the above two cases has been used 
elsewhere?‘ and, in one Supreme Court 
case,"° the court evaded the issue of 
direct comparison of the size of the 
verdicts by taking into consideration 
the decrease in the value of the dollar. 


The Supreme Court in the Leeming 
case”? quoted the language from an- 
other California case: Johnston v. 
Long, 30 Cal. 2d 54, as follows: “The 
verdict is undoubtedly high. Never- 
theless, it is not the function of a re- 
viewing court to interfere with a jury’s 
award of damages unless it is so gross- 


ly disproportionate to any reasona)le 
limit of compensation warranted by 
the facts that it shocks the court’s sense 
of justice and raises a presumption 
that it was the result of passion and 
prejudice. The amount of the verdict 
must be viewed in the light of the evi- 
dence before the trial court. The trial 
court, in denying a motion for new 
trial, found that the verdict was not 
excessive. This decision lends weight to 
the jury’s award. There is considerable 
support in the evidence for the trial 
court’s approval of the amount award- 
ed.” In the Leeming case, the Supreme 
Court said, in conclusion: “In the 
present case we are likewise unable to 
hold that the evidence fails to support 
the verdict and the trial court’s ap- 
proval of it. Under the circumstances, 
it is not within our province to inter- 
fere on appeal.” 


It is believed that the Supreme Court 
decision on the question of excessive 
damages is a historic milestone in the 
history of personal injury litigation. 
The Court by innuendo rejected the 
theory of comparability of verdicts in 
determining excessiveness of a jury 
award. This is rightfully so because 
the Supreme Court in Crane v. Smith, 
23 Cal. 2d 288, said that, in fixing 
damages, it is a factual issue and “is 
not, therefore, a matter which can be 
decided upon the basis of awards made 
in other cases.” 





19. Horn v. Yellow Cab Co., 88 Cal. App. 678, 
263 P. 1025; Christy v. Ulrich, 113 Cal. App. 338, 
298 P. 135; McCullough v. Sanger, 23 Cal. App. 
2d 510, 73 P. 2d 649; Coleman v. Calvin, 66 Cal. 
—_ 2d 303, 152 P. 2d 39. 

. Christy v. Ulrich, 113 Cal. App. 338 (1931); 

“It is immaterial what verdicts have been sus- 

tained in other cases. Each cause is to be deter- 

mined on its own facts...’’ Ibid. at 343; Cal- 

laghy v. Mosle, 66 Cal. App. 2d 788. 153 P. 2d 91. 

OS mead v. Smith, 23 Calif. 2d 288, 144 P. 
2 f 

22. Coleman v. Calvin, 66 Cal. App. 2d 303, 
152 P. 2d 39. 

23. 23 Cal. App. 2d 510, 73 P. 2d 649. 

24. 203 Calif. 291, 264 P. 2d 246. 

25. 212 Calif. 419, 298 P. 987. 

26. Ibid. at 426. 

27. Murdick v. Market St. Railway Co., 11 
Calif. 2d 724. 81 P. 2d 950. 

28. O’Meara v. Harden, 204 Calif. 354, 268 
Pac. 334. 

29. Leeming v. Oilfield Trucking, 44 Calif. 2d 
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343, 282 P. 2d 223: The evidence in this case 
showed that the plaintiff and another truck 
driver had parked their respective trucks paral- 
lel to the curb on Highway 99, near Bakersfield, 
and across the highway from a small restaurant. 
These drivers were go | between the two 
parked trucks engaged in checking or making 
repairs to the front of the rear truck when the 
rear truck was struck from behind by a tractor- 
trailer driven by the defendant Mason, resulting 
in the death of one truck driver and the sub- 
pee ry amputation of a greater portion of the 
right leg and numerous fractures of the left leg 
of the plaintiff, Leeming. (The action of the 
deceased driver against the defendants was set- 
tled prior to the first jury verdict and was not 
involved in this case.) 3 : 

Liability was contested on the question of 
whether or not the defendant Mason was, in 
fact, an agent of the defendant corporation at 
the time of the accident and whether he had 
permission, either expressed or implied, to be 
using the equipment at the time. 
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A Nation-wide Survey: 


Medico-Legal Instruction in Law Schools 


by William J. Curran ¢ Director of the Boston University’s Law-M edicine Research Institute 


On these pages, Mr. Curran reports on the results of a comprehensive 
survey made of the teaching of medico-legal subjects at American law 
schools. The survey was undertaken at the behest of the Junior Bar Confer- 
ence’s Medico-Legal Committee and revealed a general interest in the 
subject and an awareness of the need for more instruction in the field. The 
survey also showed substantial problems in the path of extending medico- 
legal education, which Mr. Curran points out. 





Despite the verbal broadsides leveled 
against one another at recent conven- 
tions and on the pages of the peri- 
odicals,! there is a growing awareness 
among the medical and legal profes- 
sions of their need to work together 
more effectively and to achieve a more 
sympathetic understanding and com- 
munication.” 

There is also an appreciation of the 
fact that American professional edu- 
cation itself may be aiding isolation 
and parochialism in the groups. In 
1952, the American Medical Associa- 
tion established a Committee on 
Medico-Legal Problems to stimulate 
education programs in the medico-legal 
area in the medical schools. In 1955, 
the Junior Bar Conference of the 
American Bar Association established 
a Medico-Legal Committee to survey 
the field of medico-legal instruction in 
the law schools and to make recom- 
mendations to the Association on any 
measures necessary to stimulate an in- 
crease in such courses and instruction. 

After two years of preliminary in- 
Vestigation by the committee itself, the 


1957 Chairman, John C. Shepherd, of 
St. Louis, and the Vice Chairman, 
Larry Alan Bear, of Boston, requested 
the writer and the newly established 
Law-Medicine Research Institute of 
Boston University to make a compre- 
hensive survey of medico-legal instruc- 
tion in the law schools of the United 
States. The institute accepted the as- 
signment and the survey was conducted 
during the academic year 1957-1958. 
The results of the survey were pre- 
sented to the Medico-Legal Committee 
and the Junior Bar Conference at the 
Annual Meeting of the American Bar 
Association in Los Angeles in August.® 
This article is intended as a commen- 
tary on that report. The writer wishes 
to thank the editors of this JouRNAL 
for the opportunity to present these 
results to the Bar as a whole at this 
time. 


Methods of the Survey 

The survey of the law schools was 
conducted through a series of ques- 
tionnaires, four of them; a complete 
examination of law school catalogues 


and other printed materials and re- 
ports; and through personal contact 
with numerous law school deans, facul- 
ty members, practicing attorneys, phy- 
sicians and others. Aiding in the work 
of the survey under the supervision of 
the writer as Director of the Law- 
Medicine Research Institute at Boston 
University were Mr. Shepherd and Mr. 
Bear of the Medico-Legal Committee 
and staff members and students of the 
writer in his Medico-Legal Seminars at 
Boston University and Harvard Law 
School.* 

We found that the results of the 
survey could be arranged in four nat- 
ural categories: 

(1) The number and kind of degree- 
credit medico-legal courses or seminars. 

(2) Post-graduate lecture programs 
on medico-legal subjects. 

(3) The integration of medico-legal 
subject matter into traditional law 
school courses. 

(4) A report on the attitudes of 





1. ag oy v. Lawyers: New Yorx TIMEs 
article arch 11, 1958; Newsweex, March 24. 
1958; Nielsen, The Neurologist in Court, 22 
BULLETIN OF THE Los ANGELES NEUROLOGICAL > 
1 (1957); Editorial, Doctors Talk Back to the 
Plsintif’s. Attorney, Mepicat Economics, Febru- 
oe: Lawyers s- Physicians: Belli, Ready 
Ei the Paint 22 Temp.e L. at 132 (1957) 

torial, 11 NACCA L. “hey. 172 (1953). 

This is best evidenced by Se recent joint 
a... by both the American Bar Association 
and the erican Medical Association of a 
National Interprofessional Code. Twenty-five 
state and county bar and medical associations 
have adopted similar codes. 

3. Copies of the report in full can be ob- 
tained from the author at Boston Lon ag moe | 
nn Research Institute, 9 Park Stree 

‘osto! 

4. The students were: John F. Finnell, Jr., 
Bay Side, New York; Paul D. Rheingold, 
Bethesda, mes and Bernard Green, 
Toronto, Canada 
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Medico-Legal Instruction in Law Schools 


law school administrators toward these 
programs. 

In this article the writer has attempted 
to summarize briefly the results of the 
survey in accord with the above cate- 
gories. Some further comment on the 
significance of these findings is offered 
as well. 


Degree-Credit 
Medico-Legal Courses 

We found that full-fledged degree- 
credit courses and seminars in medico- 
legal subjects are among the newest 
and fastest growing curriculum areas 
in the American law schools today. In 
the academic year 1957-1958 there 
were twenty-seven accredited law 
schools offering medico-legal courses 
or seminars. (There are 129 law schools 
fully accredited by the Association of 
American Law Schools and the Ameri- 
can Bar Association.) 


These schools are as follows: 


1. Boston 14, Miami 
University 15. Ohio State 
2. Brooklyn 16. Oklahoma 
3. Cleveland- 17. Pennsylvania 
Marshall 18. Puerto Rico 
4. Colorado 19. St. Johns 
5. Drake 20. Stetson 
6. Georgetown 21. Temple 
7. Georgia 22. Texas 
8. Harvard 23. Vanderbilt 
9. Indiana 24. Virginia 
10. Iowa 25. Western 
11. Kansas City Reserve 
12. Maryland 26. Willamette 
13. Mercer 27. Yale 


The above number is actually more 
significant than it may seem for the 
following reasons: 

(1) The vast majority of the courses 
have been started within the past five 
or six years.° 

(2) The percentage of schools in 
which medico-legal courses could read- 
ily be accepted is smaller than the total 
number of accredited schools since a 
good number of these schools offer a 
strictly limited curriculum, namely 
local bar examination courses. 

(3) The majority of law school deans 
favored such instruction even though 
they were not currently offering such 
courses. 

Within the twenty-seven schools 
listed above there are thirty-one medico- 


legal courses. Twenty-eight are under- 
graduate and three are graduate 
courses. All but one are offered on an 
elective basis.® 

As might be expected in so new a 
field, there is a great deal of variety in 
the subject matter of the courses and 
in the instructional methods. Some 
categories can be identified, however. 
The largest group, as might be ex- 
pected, is personal injury litigation. 
Some of the courses in this category 
are composed almost entirely of infor- 
mational lectures on medical subjects 
without extensive effort to relate them 
to litigation. In these courses, lectures 
are given on general anatomy, physi- 
ology and pathology. Other courses in 
this category take up legal as well as 
medical issues with the medical lectures 
tending to concentrate in those areas of 
most significance to legal actions. 

Among the other types of courses 
offered are six in legal psychiatry, 
three in industrial disability and com- 
pensation, and one each on medical 
issues in casualty insurance and crimi- 
nal investigations. Lastly, we grouped 
seven courses under a category we 
called general in nature since each 
includes an examination of a number 
of different types of medico-legal prob- 
lems.‘ 

As to instructional methods, the 
majority of courses are of the lecture 
type with thirteen using the seminar 
and discussion method. Many use 
audio-visual aids and a number include 
field trips and various medical demon- 
strations. Only six schools use printed 
or mimeographed text materials. A 
printed text is used at Iowa, Gutt- 
macher and Weihofen’s Law and Psy- 
chiatry (Norton and Co., Inc., 1952). 
There is no published casebook in the 
general field of medico-legal problems. 
A mimeographed casebook is used at 
Boston University and Harvard pre- 
pared by the writer who conducts the 
medico-legal seminars at both schools. 

Interdisciplinary subject matter gen- 
erally involves interdisciplinary instruc- 
tional staffs. This we found to be true 
in the medico-legal area. In twenty- 
two schools there was a combination 
of lawyer and physician instructional 
staffs, usually with a lawyer in charge 
of the course. In four schools the in- 
struction is solely by a physician or 
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physicians. In only one school doe: a 
lawyer give all of the lectures. We 
found five programs under the direc- 
tion of instructors with academic 
training both in law and in medicine 
or an allied field. In the bulk of the 
courses, the instructors in charge follow 
the practice of calling in various medi- 
cal specialists such as neurologists and 
orthopedic surgeons to lecture in their 
specialties, 


Some Instructors’ Comments 

We received an almost unanimous 
expression of opinion from the instruc- 
tors and deans alike that these medico- 
legal courses are highly popular with 
the students. The instructors find teach- 
ing the courses both interesting and 
challenging. A large number stressed 
the fact that the students like the 
“practical” nature of the courses and 
the emphasis on trial rather than appel- 
late matters. 

We asked the instructors what their 
major “problems” were in teaching the 
courses. Here again there was a gen- 
eral consensus that lack of adequate 
teaching materials was a severe handi- 
cap. Most instructors felt that the 
courses are still highly experimental 
and offer all of the frustrations of ex- 
perimentation. A large number com- 
plained about the difficulty of equip- 
ping law students with sufficient back- 
ground and facility with medical termi- 
nology to make the lectures meaningful. 
(The latter comments tended to come 
mainly from those schools listed earlier 
as offering courses with extensive lec- 
tures in anatomy, physiology and 
pathology.) 

Most of the instructors gave as their 
primary objective in the courses the 
imparting to law students of some basic 
medical science of particular use to 
attorneys engaged in trial work. Some 
wrote of the value of the courses in 
training in trial techniques such as the 
use of demonstrative medical evidence. 
A few stressed the significance of the 


5. The oldest program would seem to be at 
Brooklyn Law School where it is asserted that 
the course was introduced over twenty years 
ago. ; 

. 6. The one required course is at the Univer- 
sity of Oklahoma where it is a part of the 
practice court fro am. ; 

7. We classified a course as general in na- 
ture if it included at least three of the follow- 
ing five areas: (1) interrelation of the profes- 
sions of law and medicine; (2) medical proof in 
litigation; (3) specific medical subject matter 
of significance in legal matters; (4) legal 
psychiatry; and (5) government and medicine. 
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courses in achieving a greater under- 
standing between the professions of 
law and medicine. 

Perhaps the most unique and pro- 
yocative comment in this area was the 
report from one school that it uses the 
seminar method of instruction in a 
course in law and psychiatry “in order 
to promote the students’ ability to deal 
with their own identification with the 
materials, i.e., to gain emotional in- 
sight.” (It is perhaps not surprising 
that this course is under the charge of 
a psychiatrist. ) 


Programs for 
Practicing Lawyers 

The growth of lecture series programs 
for practicing lawyers is largely a post- 
World War II phenomenon. They are 
generally not a regularized part of the 
law school’s curriculum, but are ad hoc 
“institutes” of a few days’ length in the 
summer or on Friday and Saturday 
during other times of the year. The 
institute programs are usually built 
around one major subject area such as 
real estate practice, taxation, govern- 
ment contracts or estate planning. 


One of the most popular subject 
areas for the institutes is medicine and 
law. Our survey revealed that twenty- 
eight law schools offered such medico- 
legal programs for practicing lawyers 
over the past two academic years, 1956- 
1957 and 1957-1958. Also, a number 
of schools have held a series of this 
type of program over the years. Twelve 
schools had conducted three or more 
such programs in the two-year period. 

The institute programs varied sub- 
stantially in size of attendance. Two 
were attended by less than twenty-five; 
five were between twenty-five and fifty 
in attendance; three were between fifty 
and one hundred; seven were between 
100-200; and three were attended by 
between 200 and 500 practicing law- 
yers. The smallest was at Ohio State 
Where twenty attended and the largest 
was at Kentucky where between 475 
and 50) were present. 


} The institutes tended to concentrate 
in the presentation of basic medical 
science or clinical medicine lectures on 
subjec's of particular interest to prac- 
icing lawyers. Evidentiary problems, 
trial technique and disability evaluation 


were also very frequently included in 
these programs. 

All but one of these institutes used 
a roster of physician-specialists and 
lawyers speaking on their own special 
areas. One lecture series was given 
entirely by a lawyer. In the combined 
groups, the physicians predominated 
perhaps five or six to one lawyer. Some 
programs used panel techniques, how- 
ever, which increased the number of 
lawyers involved. 

Unlike the degree-credit courses 
which are wholly university supported, 
we found the use of outside support, 
both financial and administrative, to 
be very frequent in regard to the prac- 
ticing lawyer programs. Of the twenty- 
eight institutes, thirteen were co-spon- 
sored by the local state bar association. 
Seven had support from the state medi- 
cal society and one drew financial aid 
from a civic organization. 


Comments of 
Lawyers Attending 

There has been no evaluation re- 
search on post-graduate educational 
programs in the law schools whether 
medico-legal or otherwise. In order 
to provide some reflection of the atti- 
tude of the lawyers attending the pro- 
grams, we conducted our own evalua- 
tion through a random sample of the 
lawyers attending one of the larger and 
longer institute programs. The institute 
had been conducted nearly two years 
before our inquiries, thus giving the 
attending lawyers the perspective of 
that two years in which to test its 
utility in their law practices. 

Virtually 100 per cent of the attend- 
ing lawyers stated that they found the 
program of high quality and very 
worthwhile. One attorney stated, “No 
lawyer handling personal injury cases 
can properly handle such cases without 
such knowledge.” Another asserted, “In 
tort cases, I felt quite sure of descrip- 
tion (terminology) or injuries (having 
no medical knowledge) and found my- 
self better equipped with my arguments 
in trying to settle legal issues that 
turned on medical points.” 

One note of caution on the above, 
however. It was evident that our sam- 
ple group was predominantly made up 
of plaintiff's attorneys. We feel this 
was a representative sample of the total 
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audience. It would seem, from our 
investigation, that all of the medico- 
legal lecture programs were aimed pre- 
dominantly at the plaintiff's side of the 
case. This is perhaps a quite normal 
approach. Most educational programs 
in law emphasize the methods for 
sustaining a cause of action, or pre- 
paring a will or estate plan, not the 
negative side of these issues. However, 
we suggest that a fuller evaluation of 
medico-legal lecture programs given in 
this country should give special atten- 
tion to determining the utility these 
programs have had for the defense Bar 
and casualty insurance representatives. 


Integration of Medico-Legal 
Materials into Traditional 
Courses 

Research into the extent of integra- 
tion of medico-legal materials into the 
traditional, required courses such as 
torts, criminal law and evidence was 
a very difficult part of our survey. A 
complete investigation would require 
questioning of all law school instrue- 
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Medico-Legal Instruction in Law Schools 


tors and evaluation of all courses. We 


chose to conduct our survey by inter- 
rogating the deans and ali iaw faculty 
members teaching in the medico-legal 
field. From these sources and an ex- 
amination of available course materials, 
mainly casebooks, we drew our con- 
clusions. 


We found very little evidence of sus- 
tained efforts to integrate medico-legal 
materials into the traditional courses 
except in a very small handful of law 
schools, 


The most direct efforts are taking 
place at three law schools, Pennsyl- 
vania, Yale and Boston University. 
These three schools have training 
grants from the National Institute of 
Mental Health (a federal governmental 
agency) under which the NIMH is 
underwriting such efforts in the fields 
of law and behavioral science. Penn- 
sylvania, the first school to receive such 
a grant in 1952, is the furthest along 
in the area, having made progress with 
integration in courses in evidence, 
criminal law and domestic relations. 
Yale is working in these areas as well. 
At Boston University integration is 
being attempted in torts and crizainal 
law, not only in behavioral science, 
but in other areas of medicine as well. 


It will be noted that each of these 
schools has faculty members active in 
the field of medico-legal problems. 
Generally, these members offer separate 
courses in the area as well. It is our 
judgment that other full-time law 
faculty members at other law schools 
who teach traditional courses touching 
on medico-legal problems are also mak- 
ing efforts at integration. We should, 
for example, imagine that Dr. Smith 
does this at Texas in his evidence 
course. 


Except for the above very limited 
examples, we cannot say that much 
integration is taking place. 


We might examine the reasons for 
this briefly. Firstly, all of the accredited 
American law schools use the case 
method. It would seem also that all use 
the nationally published casebooks in 
the various fields. None of these case- 
books have materials which would en- 
courage the survey team to say they are 
integrating medico-legal materials into 
these courses. Except for the above- 


cited examples at Pennsylvania, Yale 
and Boston University, no programs to 
produce new casebooks providing such 
material could be found. We discovered 
little evidence that instructors were 
providing their own materials inde- 


pendently. 


Of equal importance with the above, 
it must be recalled that the case method 
used in the law schools discourages 
use of materials other than appellate 
court cases. Most of the “materials” 
added to recently published casebooks 
are such things as: text matter on 
strictly case-law principles; lists of 
citations to appellate cases; and some 
statutory materials. The casebooks very 
rarely go beyond this format. To en- 
courage law teachers to offer materials 
of a medico-legal nature may require 
a fundamental decision on the part of 
the law schools to broaden their teach- 
ing methods to include not only medico- 
legal matters, but greater emphasis on 
trial level problems, general law prac- 
tice problems, social issues, etc. 


Attitudes of the Deans 

A survey of any field of education 
is not complete without an effort to 
investigate the attitudes of key ad- 
ministrators, i.e., the law school deans, 
toward this type of course and this 
type of instruction. The attitudes of 
this key personnel will have a highly 
significant effect on future develop- 
ments in the field. 


The over-all result of our four ques- 
tionnaires, our perusal of printed ma- 
terials and our personal interviews is 
that the overwhelming majority of law 
school deans in the United States are 
very much in favor of medico-legal 
courses and medico-legal instruction 
on the undergraduate and post-gradu- 
ate levels. Among those who did not 
strongly favor undergraduate instruc- 
tion, the bulk felt that graduate in- 
struction for practicing lawyers was 
needed. Only about five law school 
deans could be said to have indicated 
little interest in the medico-legal field, 
and even with these it is not entirely 
clear that they would oppose at least 
post-graduate programs, (Question- 
naire answers can never be this ac- 
curate. Personal interviews with all 
deans would be necessary to draw 
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more definite conclusions. ) 

In schools where medico-legal courses 
are not now given, a number of deans 
indicated that they favored such a 
program and were contemplating set- 
ting it up, but had not done so because 
they had not found the right man to 
teach it. Where the deans indicated 
that courses or other programs were 
being offered at their schools, or where 
a favorable attitude toward the medico- 
legal field was indicated, we did not 
ask for reasons for their position. In 
another of our questionnaires, how- 
ever, we solicited the objectives of the 
school in giving the course. A few 
representative replies to this query are 
set out below: 


To instruct in how to use more 
effectively medicine and allied sciences 
in the administration of justice. 

a. how the medical scientist ar- 
rives at truthful facts and sound 
opinions. 

b. how the lawyer can use these 
facts and opinions in evaluating, 
settling, and trying his case. 

c. what causes conflict between 
doctors and lawyers; how can this 
be corrected. 

* & 

Fundamental and general aim is to 
give the prospective lawyer some un- 
derstanding of the attitudes, etc. of the 
medical profession and to aid in 
eradicating the distrust that exists be- 
tween the two professions. 

* & 

To equip the students with a suff- 
cient knowledge of the fundamentals 
of physiology, anatomy, and medicine 
so as to enable him intelligently to pre- 
pare a case involving personal injury. 
It is not intended that the law student 
should become by virtue of this course 
a junior physician but it is intended 
that he should have such sufficient 
knowledge to enable him to deal in- 
telligently with medical witnesses and 
with the medical aspects of the case. 

* * # 

To acquaint students [with] the 
medical side insofar as trial work is 
concerned, and to enable them better 
to examine and cross-examine expert 
medical witnesses. 

* & 

A basic understanding of the anat- 
omy and physiology of the body. of 
clinical syndromes of traimatic injury, 
and of the medical approach to causa- 
tion, fact of injury, diagnosis, treat- 
ment, prognosis, and disability. 

* * * 
To familiarize law students with the 


(Continued on page °74) 
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The Jencks Case: 





The Viewpoint of a Military Lawyer 


by Irvin M. Kent ¢ Major, J.A.G.C., U.S. Army 


Major Kent says that the Jencks case 





the 1957 decision of the Supreme 


Court of the United States holding that a defendant is entitled to inspect 
F.B.L. reports dealing with his record—merely enunciates a rule of law that 
has been standard practice in military law since 1921. He discusses the 
relevant portions of the Uniform Code of Military Justice and the Manual 
for Courts-Martial and contrasts their provisions with their civilian counter- 


parts. 





In June, 1957, the Supreme Court of 
the United States enunciated for crimi- 
nal trials in the federal courts, a por- 
tion of the rule which has been in effect 
for trials by courts martial since 1921. 
In its famous decision in United States 
v. Jencks, 353 U. S. 657, the majority 
of the Court held: 


We now hold that the petitioner was 
entitled to an order directing the Gov- 
ernment to produce for inspection all 
reports of Matusow and Ford in its pos- 
session, written and, when orally made, 
as recorded by the F. B. L., touching 
the events and activities as to which 
they testified at the trial. We hold, 
further, that the petitioner is entitled 
to inspect the reports to decide whether 
to use them in his defense. Because 
only the defense is adequately equipped 
to determine the effective use for pur- 
pose of discrediting the Government’s 
Witness and thereby furthering the ac- 
cused’s defense, the defense must initi- 
ally be entitled to see them to deter- 
mine what use may be made of them. 
Justice requires no less. 


Some of us in the military have 
watched with interest and some quiet 
amusement the furor! caused by a doc- 
trine which has long since become part 


of the warp and woof of military crimi- 
nal practice. Far from being a daring 
innovation imposed upon the military 
by the post-World War II “reforms” 
culminating in the Uniform Code of 
Military Justice, one has to go back 
almost four decades—to the 1921 
Manual for Courts-Martial—to trace 
the practical application of this doc- 
trine in the Army. That Manual set 
forth these rules: 

Paragraph 77 b, page 72: 


The trial judge advocate will cause to 
be served upon the accused a copy of 
the charges upon which trial is to be 
had, together with the order of refer- 
ence for trial and the report of the 
investigating officer, with the sum- 
maries of the testimony of the wit- 
nesses and any exhibits thereto... 
*e * * 


Paragraph 11, page 96: 


The defense counsel ... will also be 
permitted to have interviews with any 
other person who may be a witness for 
the accused or for the prosecution, or 
whose knowledge of facts may be use- 
ful to the accused in preparing his 


trial. 
* & # 


Paragraph 227, pages 191-2 on privi- 
leged communications: 


Police Secrets— ... But the material 
interests of the accused to vindicate 
his innocence should not be allowed to 
suffer by reason of the exclusion of 
such evidence. 


Paragraph 230, page 193: 


Confidential Papers—The reports of 
special inspections by the Inspector 
General’s Department are confidential 
documents and the testimony taken is 
considered a part and parcel of such 
reports... Jf the prosecution has had 
access to any such documents, fairness 
requires that the accused should have 
equal access to it. [Italics supplied. ] 


This last rule was carried to its ulti- 
mate conclusion on May 23, 1958, 
when the United States Court of Mili- 
tary Appeals reversed a conviction for 
the failure of the law officer to grant 
the defense a continuance long enough 
to read a lengthy Inspector General’s 
report during duty hours so that the 
defense might be able to determine 
what use could be made thereof. The 
court, while citing Jencks, noted that 
the defense was entitled to see this 
report prior to the trial under para- 
graph 44 of the 1951 Manual for 
Courts-Martial.” 





1. See the report of the speech by former 
Senator Herbert O’Conor to the House of 


Delegates of the American Bar iation as 


Assoc: 
reported in the July 26, 1957, issue of the New 
Yorx Times; see also VII Catno. Univ. L. Rev. 1. 

2. United States v. Heinel, 9 U.S.C.M.A. 259, 
26 C. M. R. 39 (1958); see also United States v. 
Gant , 9 U.S.C.M.A. 355, 362, 23 C.M.R. 
(1957). 
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The Jencks Case 


Prior even to the 1921 Manual, one 
can find glimmerings of this rule in 
some of the later writings of Colonel 
Winthrop,* but taking 1921 as our 
starting point, Army practice in this 
regard has been far in advance of any 
American civilian system.* These rules 
set forth in the 1921 Manual have been 
consistently reenacted in the succeeding 
1928, 1949, and 1951 Manuals for 
Courts-Martial, with only minor 
changes in language.° 

Some extent of the interest aroused 
by the Jencks decision is revealed by 
the fact that at least eighteen law re- 
view articles have appeared thereon in 
the first ten months after the pronounce- 
ment. Neither the Jencks decision nor 
the subsequent Act of Congress, which 
had as its avowed purpose the avoid- 
ance of the impact of the decision,® in 
themselves changed military law, since 
our procedure and rules of evidence are 
governed by the Manual for Courts- 
Martial® and do not necessarily change 
simply because of a change in a federal 
rule of procedure or evidence.* The 
military lawyer, therefore, has been 
primarily interested in the impact of 
the case on legal theory, and by the 
efforts of those who in seeking to de- 
fend the Supreme Court as the defender 
of individual freedom couple the Jencks 
case in the same breath with those 
recent decisions which have removed 
certain classes of persons from military 
jurisdiction.” It strikes some of us as 
ironic to say that the cause of indi- 
vidual freedom is served when a class 
of persons is removed from a judicial 
system which has far greater protec- 
tions for the individual (not the least 
of them the area covered by the Jencks 
case) to a system in which legislation 
was hastily enacted to avoid granting 
an accused a portion of that protection. 
We in the military teach our student 
officers that this doctrine is a basic 
protection to which an accused is en- 
titled.'° Nor is the irony lessened when 
one considers that in at least two of 
the NATO countries (France and Ger- 
many) in which the greatest number 
of our troops are stationed, the right 
of the defense counsel prior to trial to 
examine the entire prosecution dossier 
is guaranteed.!! One is tempted to ask 
oneself how many Senators who ob- 
jected to the NATO Status of Forces 
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Agreement on the ground it takes away 
the rights of our boys also voted for 
Public Law 85-269 to avoid the effect 
of the Jencks decision. Consider also, 
the “consistency” of two members of 
the Supreme Court of the United States 
who voted with the majority in the 
Jencks case but who recently said: 


. If desertion or other misconduct 
is to be a basis for forfeiting citizen- 
ship, guilt should be determined in a 
civilian court of justice where all the 
protections of the Bill of Rights guard 
the fairness of the outcome. Such for- 
feiture should not rest on the findings 
of a military tribunal. . .12 [Italics sup- 
plied. ] 


One can only speculate as to what 
“civilian court of justice” was meant. 

Although this analysis treats pri- 
marily with the preparation of one’s 
defense as affected by the Jencks case, 
it should not be forgotten that military 
law also affords an accused many other 
rights including automatic review of 
the findings, review of sentences and 
appointment of qualified counsel in 
each stage of the proceedings in every 
serious case, which are still largely un- 
known to our civilian systems.'* In 
addition to these procedural and appel- 
late rights, the protection against self- 
incrimination in the military system is 
far more comprehensive than in any 
other American jurisdiction.'4 


Pretrial Procedure... 
Civilian and Military 

To return to our analysis, let us look 
first at pretrial procedure, which in the 
federal system is largely governed by 
Rules 6 (e), 16 x and 17 (c) of Fed- 
eral Rules of Criminal Procedure and 





the Jencks case “in no wise deals \ ith 
discovery before trial”.15 In the ili- 
tary, pretrial procedure is governed hy 
U.C.M.J. Article 32, and by Paragraph 
34 of the Manual which forces {ull 


disclosure to an accused at every step 


of the way. Two cases may serve to 
illustrate the difference. In the civilian 
case: The defendants served upon the 
F. B. I. a subpoena duces tecum requir- 
ing production of all relevant state- 
ments and reports in its possession of 
government witnesses touching the sub- 
ject matter of their testimony in a 
forthcoming trial. The United States 
District Court granted the Govern- 
ment’s motion to quash on the ground 
that, even assuming the court had the 
power to enter the order sought, it 
should not be exercised when disclosure 
would cause the Government both 
vexation and delay by requiring it in 
advance of trial to determine the iden- 
tity of its trial witnesses and to deter- 
mine which statements were likely to 
be relevant. The court added that the 
Jencks case had no applicability to pre- 
trial procedure.!® 

In the military case an accused who 
was charged with numerous offenses 
alleged to have been committed by him 
while a prisoner of war in North 
Korea, was furnished at his pretrial 
investigation with copies of all ninety- 
five statements made by fellow prison- 
ers of war who had so much as men- 
tioned his name in any way and was 
given a list of five hundred other 
names of military personnel that had 
at some time been confined in the 
same compound. While his request for 
the statements made by all of the other 
five hundred was refused on the ground 
that they had no bearing on the case, 
the contrast between the systems at the 





3. Winthrop, Mirrrary Law AND PRECEDENTS 
(2d ed.), 1920 reprint, Washington, The Govern- 
ment Printing Office, pages 188, 193, 347-8; but 
ef: Winthro: w AN ABRIDGEMENT OF MILITARY 
Law, John Wiley & Sons, New York, 1902, page 
129. 


4. See Orfield, CrimINAL PROCEDURE FROM 
ARREST TO APPEAL, New York University Press, 
1947, pages 278, 279, 331-333. 

5. See inter alia, M.C.M., 1928, paragraph 
123 b, page 130; paragraph 124, page 134; 
M.C.M., 1949, paragraph 130 b, page 187; para- 
graph 137 b, pages 181-183; M.C.M., 1951, para- 
= 33 i, pages 42-43; paragraph 34, pages 44- 

9; paragraph 151 b, pages 284, 285; paragraph 
133 page 29 

6. Public Law 85-269, 71 Stat. 595, 18 U.S.C. 
3500; U.S. Code, CONGRESSIONAL AND ADMINISTRA- 
tive News, 85th Cong. Ist Sess., 1957, Volume 2, 
St. Paul, West Pub. Co., 1957, page 1861 et seq., 
Senate Report 981. 

. U.C.M.J., Article 36, 10 U.S.C. 836; Execu- 
tive Order 10214, February 8, 1951. 


8. United States v. Villasenor, 6 U.S.C.M.A. 3, 
19 C.M.R. 129 (1955). 


9. See, e.g., Hennings, The United States 
Supreme Court: The Ultimate Guardian of Our 
ale ye 44 A.B.A.J. 213, 214. 

0, Department of the Army Pamphlet, No. 

145. 1 ILirary LAw AND Boarps OF OFFICERS 
pi ROTC Srupents, 1951, paragraph 31 b (2), 
page 37; paragraph 32 b, pages 39-40; paragrap h 
page 44; paragraph 42, page 50; paragraph 

33, page 51; paragraph 46 a, page 53; paragraph 


74, 1 s 93-93. 
rticle 302, French Code of Criminal Pro- 
colees. DALLOZ, Codes d’Audience, 28th ed.. 
Paris, JURISPRUDENCE GENERALE DALLoz, 1956, 
page 183; Paragraph 147 I, German Cope OF 
RIMINAL PROCEDURE (STRAFFPROZESSORDNUNG) . 
12. Trop v. Dulles, 356 U. S. 86, 2 L. ed. 2d 630 


se ag © 
Uniform Code of Military Justice, Artic son 
27 33, 60, 61, 64, 65, 66, 67, 70 and 73, 10 USC 
= 838, 860, 861, 864, 865, 866, 867, 869, 870. 873. 
. E.g., United —. A Williams, 2 U.S.C 
M. Yo 430, 9 C.M.R. 60 ( 
15. Senate Report Sai ts at page 1866; 


Orfield. queee, pages 331, 333. 
16. United States v. Benson, U.S.D.C.S.N.Y., 
20 F. RD. G02. 
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pretrial level remains very great in- 
decd.!* 

In the civilian system not only is 
the work of the police covered by the 
rules against its discovery by an ac- 
cused, but also statements made before 
the grand jury are “protected” by Rule 
6(e) of the Federal Rules of Criminal 
Procedure which provides for dis- 
closure of grand jury proceedings only 
under court order either preliminary 
to or in connection with judicial pro- 
cedure. The federal courts have held 
that a strong and positive showing is 
required of an accused seeking an ex- 
posure of grand jury proceedings.'® 
True, the Government can use testi- 
mony given before a grand jury to 
refresh the memory of a witness,'” but 
it is not as common to see the defense 
allowed to impeach a witness based 
upon a previous statement before the 
grand jury, and in one case this was 
allowed only after the Government had 
already done so on part of her testi- 
mony.?° The rule in the Second Circuit 
is, that while the defendant may do so, 
it is only after an allegation of an 
inconsistent statement that the trial 
judge will read the applicable portion 
of the grand jury minutes to see if 
there is, in his opinion, an inconsist- 
ency. If he finds one he will dis- 
close it to the defendant. If not, he 
may, on request, seal the grand jury 
minutes and make them a part of the 
record for appeal.?! 

In military law the equivalent of 
grand jury proceeding is the formal 
pretrial investigation.22 This is now 
governed by the provisions of Article 
32 of the Uniform Code of Military 
Justice, which has the same basic pur- 
pose as did its predecessor, Article 70 
of the Articles of War and the Army 
requirements on this point since 1920.2* 
As Mr. Larkin, then General Counsel 
of the Department of Defense explained 
t io the House of Representatives Com- 
miltee on the Armed Services which 
Wes considering the Code: “. 
partially in the nature of a discovery 
for the accused in that he is able to 
fir out a good deal of the facts and 
cl’ amstances which are alleged to 
he » been committed which by and 
la’ e is more than an accused in a civil 
co is entitled to. . 


.it is 


. It is analogous, 


I should say, to the indictment pro- 
ceedings you find in a civil court.”*4 
Although grand jury proceedings 
are not required in military law.°° a 
failure to comply with the pretrial re- 
quirements can result in reversal," but 
this is not automatic and if no preju- 
dice is shown to have resulted to the 
accused in the preparation of his de- 
fense under the circumstances of the 
case, it need not be reversed, particu- 
larly where an accused has been given 
copies of statements made by the wit- 
nesses to various investigative agencies 
for such use.?* In military practice the 
accused frequently has access not only 
to the formal pretrial file but to the 
investigative files, 
no doubt, 
tomed as it is to the rule of cases like 
United States v. Benson, supra, but the 
military lawyer takes it as a matter of 


as well. Startling, 


to the civilian Bar, accus- 


course.?* 

This rule, as we have seen, came 
into effect in the: Army in 1921 with 
the Manual of Courts-Martial of that 
year. Since then, the revisions of the 
Manual have continued substantially 
these same provisions. As the years 
have gone by, however, the interpreta- 
tions thereof have become increasingly 
liberal in favor of the accused, and 


The Jencks Case 





Irvin M. Kent served as an Infan- 
try officer during World War II and 
has been on duty as a Judge Ad- 


vocate since 1948. He is a graduate 
of Syracuse University (A.B. 1940) 
and of the Harvard Law School 
(1947). He is a member of the 
Massachusetts Bar. 





military appellate bodies have given 
increasing attention to the conduct of 
the pretrial proceedings and have been 
more prone to reverse on the basis of 
irregularities in the pretrial proce- 

(Continued on page 872) 





17. C.M. 374659, Dickenson, 17 C.M.R. 438, 444, 

* 1 (1954) affd. United States v. Dickenson, 

U.S.C.M.A. 438, 20 C.M.R. 154. See also: C.M. 
377832, Batchelor, 19 C.M.R. 452, 453, hn_ 33, 
affd., 7 U.S.C.M.A. 354, 22 C.M.R. 144 (1955); 
A.C.M. 11080, Bohannon, 20 C.M.R. 870 (1956) ; 
illustrative case of accused getting entire inves- 
tigative file for use at the Article 32 pretrial 
investigation; A.C.M. 8768, Doyle, 17 C.M.R. 615, 
639 (1954) (use by accused of copies of state- 
ments made by witnesses to the Office of Special 
Investigations) . 

18. United ane. Brumfield (D.C. La. 1949), 
85 F. = 

19. Fe eg v. United States, 9 F. 2d 872, 874, 
hn. 8 (1925), cert. den. 270 S. 648 (1925); 
Young v. United States, 214 F. "2d 232, 94 U. S. 
App. D.C. 62 (1954). 

20. United States v. HJK —— Corp., 236 
F. 2d 502, 507, 508, hn. 9 (1956 

21. United States v. HJK Theatre Corp., supra. 

22. Department of the pane Pamphlet 145-1, 
supra, at paragraph 35 b, page 44. 

23. United States v. Allen, 5 U.S.C.M.A. 626, 
18 C.M.R. 250, 256 (1955); see also Department 
of the Army Pamphlet No. 27-6, Military Jus- 
tice Handbook, The Trial Judge Advocate and 
The Defense Counsel, July, 1949, par Se 5d, 
pages 13, 14; — > 11, pages 20, 21, and 
paragraph 34a page 4 

24. Hearings before the Pa Speetee. = 
Armed Services on H.R. 2498 (U.C.M.J.), 
Cong., 1st Sess., pages 997, 8, 999. 

a parte Quirin, 317 U. S. 1, 87 L. ed. 3 
(1 ‘ 

26. United States v. Parker, 6 U.S.C.M.A. 75, 
19 C.M. B2 201 Ges) United States v. Detanger. 

8 U.S.C.M.A. 656, 25 C.M.R. 160; C.M. E.T 
3649, Sigalsky, 19 BR. E.T.O. 369, 372 pl Loe 
in part by an Army Board of Review in the 
European Theatre of Operations during World 
War II with severe criticism of the pretrial in- 
vestigation as inadequate); cf. C.M. 377832, 
Batchelor, supra. 


27. A.C.M. 8408, Everett, 16 C. * R. 676 (me) 
petition den. by U.S.C.M.A. C.M.R. 


ewe om, — Craig, 22 C.M.R. 466, 469, 
n 

28. Pek iy a in addition to those cited 
oF. will serve to illustrate both the ex- 
tent of the practice and the fact that it antedates 
the present Code: C.M. 252087, Fortney, 33 B.R. 
345, 352 (1944)—use by defense in a murder 
trial of statements made by witness to — aay 

lice to oan ch the witness; C.M. 

avis, 72 B.R. 23, 29-30 (1947) use by _ B_.. of 
matter included in a prior official investigation 
in the defense case in chief; C.M. 328121, 
Wilson, 76 B.R. 287, 298 (1948), C.M. 333001, 
Manis, 81 B.R. 257, 259-270 (1948), C.M. 334097, 
Anderson, 4 B.R./J.C. 361, 369, 370 (1949) , use by 
the defense of statements made by prosecution 
witnesses to the CID for impeachment purposes 
are shown in all three o ‘ne cases; C.M. 
260819, Steese, 40 B.R. 23, 27 (1944)—here the 
defense attempted to attack the urisdiction of 
the court by calling the pretrial investigatin 
officer and cross examining him on the basis o 
statements and exhibits in the file. In the Craig 
case, supra, which involved an Inspector Gen- 
eral’s investigation used at the formal pretrial 
hearing, an Army Board of Review dealing 
with the Government’s claim of privilege said: 
“However, once the report was made available 
to the investigating officer for his consideration 
during the Article 32 investigation, that privi- 
lege was waived, and accused and his counsel 
were entitled to examine the report and note 
the statements, etc., of a on bel S55, ons wit- 
ness”; C.M. 235090, Si R. 
(1943). Here an Army oard of Review Band am 
a case in which an accused had been convicted 
of mutiny and sentenced to be hanged because 
of inconsistencies the defense had been able to 
develop in his cross examination based upon 
various pretrial statements of _ witnesses for 
oe Cree United States v. Nichols, 38 

119, 23 C.M.R. 3, 348 (1957). « & 

wana "kenanan defense counsel at Article 32 
investigation was denied the right examine 
statements previously taken by the CIC in a 
case involving a CIC officer charged with mis- 
conduct in office. 
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Charitable Immunity: 


Why Abandon the Doctrine of Stare Decisis? 


by Sister Ann Joachim, O.P. 


(Adrian, Michigan) 


Sister Ann Joachim discusses the status of the law in the five states served 
by the Northeastern Reporter on the question of the immunity of charitable 
organizations for the torts of their agents. She finds that the highest courts 
of four of the five have either abandoned or greatly modified the estab- 
lished rule. Such a judicial modification, she declares, is in direct violation 
of the doctrine of stare decisis and, if a change is desirable in the old rule, 
it should be left to the legislative branch of the government. 





The North Eastern Reporter covers 
cases argued and determined in the 
courts of Illinois, Indiana, Massachu- 


setts, New York and Ohio. 


Immunity of charitable organizations 
from liability for their servants’ torts 
began in this country in 1876 with the 
now famous McDonald v. Massachu- 
setts General Hospital case,} which 
held that the charity would not be re- 
sponsible for any torts of its employees 
if it used reasonable care in selecting 
them, 


New York 

In 1957, New York, in Bing v. 
Thunig,” held that a hospital is liable 
to a patient for injury sustained through 
the negligence of nurses, criticizing 
what was said by the court in the 
Schloendor ff case® which had previous- 
ly “settled” the rule of hospital im- 
munity. Quoting from the syllabus: 


Distinction between medical and ad- 
ministrative negligence rejected; chari- 
table hospital held liable for negligence 
of employees under same _ principles 
applicable to all other employers.+ 


The Bing case repudiated the idea of 
stare decisis and has opened a vast new 
area of unsettled law.® Justice Fuld in 
his opinion in that case said “the rule 
of nonliability is out of tune with the 
life about us, at variance with modern- 
day needs and with concepts of justice 
and fair dealing. It should be dis- 
carded.””6 


Ohio 
Ohio rejected the immunity rule for 
non-profit hospitals in 1956 in Avellone 
v. St. John’s Hospital, overruling some 
of the earlier cases.* 


The courts’ immunity rule is out of 
step with the general trend of legisla- 
tive and judicial policy, the trust fund 
argument is no longer a valid one, 
hospitals should carry insurance for 
protection.® 


As a matter of fact, Ohio established 
the total immunity rule back in 1911. 
It made its first exception in 1922 when 
a charitable corporation failed to exer- 
cise due care in the selection of an 
employee. Third parties, not benefici- 
aries, were able to recover in 1930, 
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¢ Professor of Social Sciences at Siena Heights College 


and since 1956 charities are fully liable. 
“Charitable corporation is, under doc- 


trine of respondent superior, liable for 
torts of its servants.”!” 


Of particular note is the dissenting 
opinion of Judge Putnam in which he 
states: 


I desire only to point out that the 
arguments of Judge Rutledge failed io 
convince three members of his own 
court and also the judges of the high- 
est courts in twenty (20) states. This 
would seem to cast grave doubts on 
the quoted statement from Prosser on 
Torts to the effect that the Rutledge 
opinion completely demolished all argu- 
ments against immunity. Although the 
opinions of legal scholars, not judges. 
may be of high value on purely legal 
questions, I do not think that the same 
are potent when it comes to making 
public policy for the state of Ohio. 


That Judge Putnam was farsighted and 
knew not only the law, public policy, 
the sentiment of the people of his State 
of Ohio, but firmly believed and prac- 





1. 120 Mass. 432, 21 Am. Rep. 529 (1876). 

2. 2 N. Y. 2d 656, 143 N.E. 2d 3. 

3. Schloendorf v. Society of New York Hos- 
pital, 211 N. Y. 125, 105 N.E. 92, (1914). 

4. Bing v. Thunig, supra. 

5. See Bobbe, Tort Liability os, ee i7 
New York, 37 Cornett L. Q. 437-438 
(1952); 42 Cornett L. Q. 411 (1957): 30 Si 
Joun’s L. Rev. 297, (1956). 

6. Bing v. Thunig, supra. 

7. 165 Ohio St. 467, 135 N.E. 2d 410 (1956) 

8. Taylor v. Protestant Hospital Association 
85 Ohio St. 90, 86 N.E. 1089; Rudy v. Lakesid 
Hospital, 115 Ohio St. 539, 155 N.E. 126. 

9. Avellone v. St. John’s Hospital, see note 

10. Ibid. 
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ticed stare decisis has been proved as 
this paper goes to press. On July 14, 
1959, by a vote of 92 to 32 the Gen- 
eral Assembly passed Sub. S.B. No. 
241 and is now Section 2307.41 of the 
Revised Code. It holds that nonprofit 
corporations, etc. not liable by reason 
of actions of its servants or agents un- 
less such injuries or death are caused 
by the gross negligence of the agent or 
servant acting within the scope of his 
employment. 


Illinois 


Illinois has had no recent case in- 
volving a charitable hospital in which 
this question has arisen. The defense 
would be successful today if it brings 
out the fact that the trust fund would 
be depleted if plaintiff recovered. 
Agnes R. Moore, a student, was injured 
by a fall while practicing on a school 
installed trapeze in preparation for the 
college circus. She sued the physical 
education instructors who installed the 
trapeze and Bradley Polytechnic In- 
stitute, now Bradley University, for 
personal injuries. Bradley carried lia- 
bility insurance covering such risks 
and there were in addition other funds 
in trust from which the judgment could 
be satisfied without diminishing the 
funds for charitable purposes. Held: 


The immunity from liability of a 
charitable corporation for torts com- 
mitted by its employees and agents is 
not absolute but extends only to the 
protection of trust property; hence 
when it appears trust funds will not be 
impaired or depleted by enforcement 
of a judgment, a tort action will lie.11 


And again “a charitable corporation 
which had protected its trust funds 
from tort liability by carrying insur- 
ance indemnifying it against negligence 
resulting in injury to others could not 


invoke defense of immunity.”! 


\ jury in a lower court brought in 

a \erdict in the sum of $45,000.00 for 
) aintiff in Maretick v. South Chicago 
nmunity Hospital,1* but the court 
se aside the verdict and was confirmed 
appeal because in Illinois a charit- 
al © organization is not liable for the 
nevligence of its servants and em- 
p! yees. The court has since 1913 re- 


> 


fon 


lied on Johnson v. City of Chicago1* 
which held “a purely charitable cor- 
poration is by the weight of authority 
held not liable for the torts or neglect 
of its servants in the performance of 
their duties in carrying on the work 
of such corporation.” !5 

Upholding stare decisis in the Kinsey 
case in November, 1958, the Illinois 
Supreme Court said: 


A decision that has been established a 
long period of years should, in the 
orderly administration of justice be 
deemed controlling until and unless the 
General Assembly provides otherwise. 
(Kinsey Distilling Sales Co. v. Fore- 
most Liquor Stores Inc., 15 Ill. 2d 182, 
154 N.E. 2d 290.) 


Within six months thereafter (May 
22, 1959) the court rendered a decision 
which will have far-reaching implica- 
tions. Although Moliter v. Kaneland 
Community District concerned a school 
district, the court declared: 


It is a basic concept underlying the 
whole law of torts today that liability 
follows negligence. 


The court thus overturned stare decisis 
as in Kinnare v. Chicago, 171 Ill. 332, 
stating that since it created the immu- 
nity itself the “Court does not feel obli- 
gated to wait for legislative action.” 
(27 U.S. Law Week 1183-4, June 
2, 1959). Justices Hershey and Davis 
dissented without opinion. Of particu- 
lar note is the immediate action that 
followed that decision. House Bills 
No. 1605, 1612 and 1615 were sub- 
mitted to the 
Assembly and on the last day of the 
No. 1615 was 


adopted as amended. It mentions only 


71st Illinois General 
session House Bill 


school districts which were immune 
before the Moliter decision and states 
that the amount recoverable shall not 
exceed $10.000 or the amount avail- 
able under the policy or policies of in- 
surance carried by the school district, 
It is 
assumed then that hospitals, schools, 
churches, nonprofit organizations and 


or whichever is the greater. 


the like still enjoy immunity until 
further legislation is passed. 


Indiana 
Indiana has made no drastic change 
in its tort liability for charities. In 
1909 the Indiana Supreme Court held 
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that a charitable institution is liable 
for torts against a stranger, one not a 
recipient of its bounty,!® but is im- 
mune from liability for torts commit- 
ted against a paying patient!* as well 
as a beneficiary.!* 


In the Stine case, because of the 
negligence of a nurse, plaintiff's foot and 
leg were burned, necessitating a leg 
amputation. The court held that “a 
charitable association is not liable to 
a beneficiary of its bounty for injuries 
caused by the negligence of one of its 
servants when it has shown due care in 
the selection of the servant”.!9 


Since 1924 the question has not 
come up in the state supreme court. It 
was well known that the court relied 
on stare decisis, Attempts since then 
to pass legislation concerning the legal 
responsibility of eleemosynary institu- 
tions for the negligent acts of their 
employees have failed. As late as the 
present 1959 session a bill was sub- 
mitted making such an institution liable 
in damages to any person who suffers 
injuries because of the negligent acts 
of officers or employees, but it was de- 
feated in the Senate. 


Massachusetts 


If Massachusetts was the first in this 
country to grant immunity to charit- 
able organizations for the wrongful 
acts of their servants, it is still con- 
vinced that this doctrine is for the 
common good and general welfare of 
the people of the Commonwealth. 


Tracing the decisions down the years 


we find: 


In Thornton vy. Franklin Square 
House (1909) it was determined that 
the 


Home for working girls, would not be 
liable for injury to inmate from falling 





11. Moore v. Moyle, 405 Ill. 555, 92 N.E. 2d 81 
(1950). 


12. Wendt v. Servite Fathers, 332 Ill. App. 618, 
76 N.E. 2d 342 (1947). 


13. 297 Ill. App. 488, 17 N.E. 2d 1012 (1938). 
14. 258 Ill. 494, 101 N.E. 960 (1913). 
15. Ibid. 962. 


16. Winona Technical Institute v. Stolte, 173 
Ind. 39, 89 N.E. 393 (1909). 


17. St. Vincent’s Hospital v. Stine, 195 Ind. 
350, 144 N.E. 537, 33 A.L.R. 1361, (1924). 


18. Old Folks & Orphan Children’s Home v. 
Robert, 83 Ind. App. 546, 149 N.E. 188 (1925). 


19. St. Vincent’s Hospital v. Stine, supra. 
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fire escape, if caused solely by neg- 
ligence of its servants properly se- 
lected.29 


In 1920, it was held: 


Charitable hospital is not liable for 
negligence of its officers in selecting 
agents or for negligence of agents se- 
lected with due care, though it orally 
contracted with pay patient injured to 
furnish careful treatment. Death Stat- 
ute (St. 1907, c 375) imposes no liabil- 
ity toward husband of patient whose 
death was caused by negligent admin- 
istration of corrosive sublimate for Ep- 
som salts.*1 


In 1928, in Glaser v. Congregation 
Kehillath Israel, the Court held: 


Public charitable corporation, includ- 
ing one established to promote religion, 
is not liable for its officers’ or servants’ 
negligence. 


Public charitable corporation, chartered 
to maintain public worship, is not li- 
able for injuries to invitee attending 
services free in its church or temple.?? 


A 1947 decision held: 


Hospital, which was a public chari- 
table corporation was not liable in tort 
action for injuries sustained by a pa- 
tient in the hospital as result of hospi- 
tal’s alleged negligence.?° 


In Carpenter v. Y. M. C. A. (1949), 


the court said: 


Where there is adherence in the 
main, to declared purpose of charity 
incidental variations do not destroy 
charity’s right to exemption from liabil- 
ity for negligence in course of activities 
carried on to accomplish directly the 
charitable purpose.?4 


Mastrangelo v. Maverick Dispensary, 
was decided in 1953. This was an ac- 
tion of tort in two counts, one for con- 
scious suffering and one for death of 
the plaintiffs intestate due to negli- 
gence of the defendant, a public chari- 
table corporation in the maintenance of 
the premises of a hospital at which the 
plaintiff's intestate was a patient. The 
Su»reme Judicial Court of Massachu- 
setts held that a “public charitable hos- 
pital was not liable in tort for alleged 
injuries sustained by patient”’.25 

In Simpson v. Truesdale Hospital 
the Supreme Court emphatically reiter- 
ated “doctrine of charitable immunity 


having been firmly imbedded in Mas- 
sachusetts law for over three quarters 
of a century, its termination would 
have to be at legislative, rather than 
judicial hands”, This was the ruling of 
a unanimous court last November 28, 
1958. (154 N.E, 2d 357.) 

As recently as April 3, 1959, a 
unanimous court in Barrett v. Brooks 
Hospital, Inc., stated “In previous de- 
cisions we have indicated as firmly as 
we can that any abolition of this rule 
must be by the Legislature.” (157 N.E. 
2d 638.) 

Massachusetts is to be congratulated 
in that it has preserved the basic idea 
of stare decisis and has consistently 
followed prior decisions of the court of 
last resort. 

Wendell J. Brown of the Illinois Bar 
had a timely article in the August, 
1958, issue of the AMERICAN Bar 
ASSOCIATION JOURNAL?® entitled “Con- 
struing the Constitution: A Trial Law- 
yer’s Plea for Stare Decisis”. He de- 
clares that “stare decisis should be 
maintained in each of its aspects and 
calls upon the Supreme Court to use 
and honor the three basic rules of con- 
struction.”2* No member of Bench or 
Bar should postpone reading this en- 
lightening exposition of these basic 
ideas. The author points out “there 
should be stability in our laws and once 
a law has been settled, then it should 
remain settled to the end that the 
people who are bound by it may rely 
upon it,”’*% such is the idea of stare 
decisis. 


The article continues, 


The rule of stare decisis is a rule 
which the Supreme Court of the United 
States has adopted from the traditional 
history of our law and imposes upon 
itself. It is a wholesome rule, which 
requires each judge to restrain himself 
from upsetting settled prior decision 
law unless he knows he must. 


By the adoption of the law of stare 
decisis the Supreme Court has made it 
crystal clear to an individual judge 
that he should not upset the settled law 
of prior decisions unless he knows with 
a deep and legally authenticated con- 


viction that the prior decision or de- 





20. 200 Mass. 465, 86 N.E. 909 (1909). 


21. Roosen v. Peter Bent Briham Hosp., 235 
Mass. 66, 126 N.E. 392. 


22. 263 Mass. 435, 161 N.E. 619. 


23. Bearse v. New England Deaconess Hosp., 
321 Mass. 750, 72 N.E. 2d 743. 
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Sister Ann Joachim practiced law 
for five years in Detroit before she 
entered the Novitiate of the Sisters 
of St. Dominic at Adrian, Michigan, 
in 1928. A graduate of the Detroit 
College of Law, she was admitted to 
the Michigan Bar in 1923 and has 
been an active member ever since. 
She holds an LL.M. from the Univer- 
sity of Detroit, a B.A. from Siena 
Heights College, and an M.A. from 
Loyola University in Chicago, as well 
as a doctor’s degree from the Inter- 
national Catholic University in 
Fribourg, Switzerland. The Detroit 
News, May 3, 1958, stated “when she 
was admitted to the Bar in 1923, she 
was the youngest lawyer in the 
United States”. She has been a 
member of the faculty of Siena 
Heights College since 1936 and is 
the author of numerous juridical, 
sociological and_ historical works. 
She is the first nun admitted to 
practice before the United States 
Supreme Court. Her legal and 
scholarly achievements are not her 
only talents—she was a licensed air- 
plane pilot in the mid-twenties, and 
the only woman on the tennis team 
when she was a student at the De- 
troit College of Law. She also 
coaches a basketball team at Siena 
Heights College. 


24. 324 Mass. 365, 86 N.E. 2d 634. 
25. 330 Mass. 708, 115 N.E. 2d 455. 


26. 44 A.B.A.J. 742-745, 804-806 (August 
1958). 


27. Ibid. 742. 
28. Ibid. 743. 
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cisions of the Supreme Court were 
wrongly decided.?” 


Five of the Supreme Court Justices 
of New Jersey were convinced recently 
that the idea of stare decisis should be 
abandoned while two were not. Three 
cases were decided on April 28, 1958, 
involving the following: 

1. Action for injuries sustained by 
plaintiff, Harriet F. Dalton, when she 
fell in the vestibule of St. Luke’s Cath- 
olic Church on the way to Mass. The 
Supreme Court held that defendant, 
notwithstanding the fact it was a “re- 
ligious eleemosynary institution, was 
not immune from tort responsibility to 
plaintiff”.3° 

2. Action to recover for 
allegedly sustained as a result of neg- 


injuries 


ligence of defendant, Newark Eye and 
Ear Infirmary to provide suitable 
guard railings, and plaintiff, William S. 
Collopy fell out of bed after eye sur- 
gery, the fall resulting in serious in- 
juries. The Court held “when an or- 
ganization’s negligent conduct injures 
another there should in all justice and 
equity be a basis for recovery without 
regard to whether the defendant is a 
private charity”. 


3. Lucille Benton brought action 
against the Y.M.C.A. of Westfield for 
injuries sustained while using slippery 
stairway to the swimming pool. The 
court held that the “doctrine of char- 
itable immunity from tort liability is 
no longer applicable in New Jersey”.** 

Justices Heher and Burling were not 
convinced that the idea of stare decisis 
should be discarded and in brilliant 
dissenting opinions point out: 

That our government consists of 
three distinct branches and one should 
ot encroach on the powers of another 
unless so provided in the Constitution: 
iat most state constitutions ordained 
at the common law and statutory 
ws in force at the time of the adop- 
n of the Constitution should remain 

force unless altered or repealed by 
e legislature; that the judicial branch 
for the protection of public and pri- 
te rights and interests under the law 
id “to that end to expound and in- 
‘pret and apply the laws.”** Certain- 
it comes within the legislative branch 
modify common law rules of liability. 


Even if social and political condi- 
tions change, this does not give the 
judicial branch the power to abrogate 
the doctrines of common law, any more 
than it would have the power to hold 
that a statute had been abrogated “be- 
cause the reason for its enactment had 
ceased”. 4 

From the beginning of our country, 
the colonists claimed the benefit and 
protection of the common law, espe- 
cially when they had difficulties with 
They fought for 
this common law when the King and 


the mother country. 


Parliament sought to deprive them of 
their sovereignty, to choose their own 
laws. This sovereignty is still in the 
people from whom comes all authority 
even if they invest it in their duly 
“to make laws, 
35 They 


certainly never intended that the courts 


elected representatives 
and to alter and repeal them’ 


should have that power. 


The learned Justice continues in his 
Court of Ap- 


“This court cannot enact 


opinion that Maryland’s 
peals said: 
legislation, but can only administer 
justice according to existing law.”*° 
The Missouri Supreme Court has held 
“that any change in the common law 
rule . . . should be made by the legisla- 
ture, the law enacting branch of gov- 
ernment, rather than by the judiciary, 


the law-interpreting branch”.** 


It had been a well-established rule 
in New Jersey before the three de- 
cisions under discussion that “a statute 
.-. Which is claimed to impose a duty 
or establish a right which was not rec- 
ognized by the common law will be 
strictly interpreted to avoid such as- 
serted change”.*8 


The opinion goes on to say that the 
opponents to the doctrine of charitable 
immunity from tort liability say that 
times and circumstances have changed, 
and they do not believe that the doc- 
trine faithfully represents current no- 
tions of rightness and fairness. But 
are not all these considerations ques- 
tions of policy which come within the 
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jurisdiction of the state legislatures? 

A great injustice would be done if 
the courts did not follow stare decisis 
and made changes rightly belonging to 
the legislative branch. A court’s de- 
cision would be retrospective, making 
the charity liable for an act for which 
it was immune when the act was com- 
mitted or injury was sustained, whereas 
a change by statute would be for the 
future. 

Justice Heher seems to agree with 
Wendell J. Brown*® when he asks 
“would it not be the more prudent 
course, for the salvation of our consti- 
tutional system, the preserving of the 
balance of the Constitution to adhere 
to the traditional judicial function and 
leave this essentially legislative ques- 
tion of policy to the popular assembly. 
the elected representatives of the 
people?”4° 

In his closing remarks, this eminent 
jurist directs our attention to a recent 
Pennsylvania decision in Knecht v. St. 
Mary’s Hospital! where Chief Justice 
Jones upheld the eleemosynary immu- 
nity principle as “firmly fixed in the 
law of this State, so much so that a 
change in the doctrine ought to be 
effected, not by the courts, but by legis- 
lation, which is of course the ultimate 
tribunal to determine public policy”.*? 
Further he stressed the necessity of 
avoiding “the injustice of making the 
abrogation of the rule retroactive”. 

Justice Burling, the other Justice 
dissenting in the three New Jersey 
cases, goes so far as to say “assuming 
there is no constitutional restraint 
against judicially changing the com- 
mon law principles of this State, still 
I deem it not the act of wisdom to 
presently do so with respect to the doc- 
trine of charitable immunity.”** 

Justice Burling also commented on 
another argument so often used by 
opponents of the charitable immunity 
doctrine; that is, if through one’s fault 
another is injured, he should be liable 
for the consequences of his wrongful 


(Continued on page 827) 





29. Ibid. 

30. Dalton v. St. Luke’s Catholic Church, 141 
A. 2d 273, N. J. (1958), 27 N. J. 22. 

31. Collopy v. Newark Eye and a Infirmary, 
141 A. 2d 276, N. J. (1958), 27 N. J. 2' 
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The Role of the Lawyer: 


A Schoolgirl’s Report on the Profession 


by Benna Kay Kime 


The author of this article is a fourteen-year-old schoolgirl in Tulsa, 
Oklahoma, who wrote it for a civics class. In it she tells her hope to be- 
come a lawyer and her reasons for choosing this profession. The Editors of 
the JouRNAL agree with the Tulsa lawyer who submitted the paper for 
publication: “This article by the coming generation indicates to me the 
esteem and honor with which our profession is held, and the high goals 
which we must maintain.” The article is published as Miss Kime wrote it, 


without editing or rewriting. 





The profession of law is one of the 
most demanding, yet rewarding fields 
of endeavor in our free society. Into 
the hands of a lawyer is given the 
solemn duty of protecting the property, 
freedom, and very life of any human 
being in need of his assistance. This is 
a responsibility which requires a spirit 
of dedication and self-sacrifice to any 
and every client. 

The monetary rewards of the pro- 
fession are, on the average, limited. A 
true lawyer, however, cannot be meas- 
ured by this standard, for a lawyer’s 
duty is to serve his fellow man. The 
most successful attorneys are those who 
do this to the highest degree of which 
they are capable. 

In order to better fulfill the obliga- 
tions of the legal practice, a lawyer 
must, of necessity, have sufficient edu- 
cation. The word education is as broad 
in meaning as a river and as variable in 
shades of usage as the iints of a sunset. 
It properly refers to anything which 
stimulates our intellect, instructs us 
morally, spiritually, and intellectually, 
and arouses our desire to know, see 
and discover for ourselves. Thus every 
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day, every hour of life itself may serve 
as a means of education to the person 
properly in tune with this truth. Many 
of our greatest statesmen and lawyers 
have had very little formal training as 
we think of it today. However, they 
were so intensely aware of their sur- 
roundings, so alert to any opportunity 
to increase their store of knowledge, 
and so naturally possessed of the fiber 
which in the end is the determining 
factor between success and failure, that 
they could not but rise to their proper 
place in our national destiny. 

Today, however, more and more 
emphasis is being placed on the strictly 
academic training of one preparing for 
a legal career, and rightly so. In order 
to have the necessary formal knowledge 
of law, a full high school education and 
approximately two years of college 
work and three years of law school or 
its equivalent are recommended. 

It has been mentioned that the salary 
of a lawyer is on the average rather 
small. From about $4000 to $8000 a 
year is the usual amount. Certainly 
some attorneys make less and some 
make much more. As an accurate yard- 





Benna Kay Kime is 14 years of 
age and a ninth grade student at 
Cherokee Junior High School. This 
paper was written as part of her 
work in a civics class. She was a 


victim of polio and is paralyzed 
from the waist down. 





stick to measure the true rewards of 
the profession, however, these figures 
cannot be used. 

The field of law extends into every 
phase of human society and its oppor- 
tunities are practically endless. There 
is an outlet for almost every inclination 
and talent along the business, political. 
and social lines of our democracy. 

Although the practice of law is ex 
tremely demanding both mentally and 
emotionally, it offers deep satisfaction 
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in a job well done. The lawyer must 
expect to come in contact with new and 
unusual experiences and people almost 
every day. His attitude toward them 
is very important to satisfaction with 
his work. Almost anyone, however, who 
is really interested in practicing law, 
provided he has the necessary mental 
ability, can do so, 

Physically law is an _ exhausting 
career, with very steady hours, for a 
lawyer must be available 24 hours a 
day. People who are in trouble cannot 
schedule their particular distress for 
the convenience of the attorney, and 
so he must be ready to serve at all 


Charitable Immunity 
(Continued from page 825) 


act. So now the plaintiff sues a charit- 
able institution for the personal fault 
of its employee, which is “vicarious 
liability”. He brings out the possibility 
that the immunity doctrine might have 
been based on the conviction of’ the 
courts that “vicarious liability ought 
to be restrained within the confines of 
commercial activities and not spread to 
charitable enterprises” .+4 

There were many reasons why char- 
itable institutions were given this im- 
munity, and there has been no proof 
that they are no longer in need of it. 
Have conditions in New Jersey, for 
instance, changed so much since 1925 
when that state adopted the immunity 
that all charitable 
without exceptions, should now no 
longer have the advantages of the doc- 
The 
opponents to this principle surely think 
so but there are many others, including 
stalwart members of Bench and Bar, 
who fear for the small hospitals and 
other charitable organizations. 

New York’s Chief Justice Conway is 
quoted by Justice Burling as being 
dceply concerned over the fate of small 
institutions in his dissenting opinion 


rule, institutions 


trine of charitable immunity? 


i the now famous decision in Bing v. 
T ounig.45 


In my judgment, the doctrine of the 
Schloendorff4® case has justified itself 
‘ver the years and has enabled volun- 
iry hospitals to survive. This is par- 


times. 

As for my own personal reasons for 
choosing the career of law, they are 
not even completely clear to me. It has 
always appeared to me that the law is 
one of the most vital things in our 
form of government and way of life. 
Always alive and vibrant, the law 
seems to surround us everywhere. It 
is never still but is always growing 
and changing to fit the needs of man as 
new circumstances and conditions arise. 
The only true personal freedom is 
found through it. 

Perhaps it is this very atmosphere 
of life and activity which draws me to 


ticularly so in small communities as 
distinguished from larger cities. We 
need both the large and small volun- 
tary hospital. The alternative is public 
hospitals supported by county or State 
or stock company hospitals operating 
as businesses organized for profit. 


Has anyone figured out the conse- 
quences of these decisions and the lia- 
bility imposed on these charitable in- 
stitutions? Is it not the legislative 
branch that should investigate these 
areas in large and small institutions, 
compile the facts and then decide? 

More logical questions are asked by 
this eminent jurist of the critics of 
charitable immunity who say that the 
institution should carry insurance to 
protect or cover their losses. How 
many are insured? Could those who 
are not survive liability for torts com- 
mitted within the last two years, the 
statute of limitations in most states in 
tort actions? How will the result of 
the ruling in these triple cases affect 
insurance rates? Funds ordinarily used 
for better service, equipment and facili- 
ties will have to be diverted to pre- 
miums leading perhaps to a gradual 
lessening of services. Who will benefit 
from the present court action, which 
imposes unrestricted liability? 

Within the last four years, four other 
states** have stood firm against abro- 
gating the doctrine of charitable im- 
munity, promulgating the idea of stare 
decisis insisting the question is one for 
the legislative branch of the govern- 
ment, 
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law. As a professor of law explained 
to me, “Law is but an extension of 
religion”. A man’s religion is the ex- 
pression of the very core of his moral 
being and since this is the most im- 
portant part of any life, if the com- 
parison is true, as I believe it is, law 
is the core of every man’s outer life. 
I would sincerely like to have a part in 
the great panorama that is the legal 
profession. 

Whether or not I have the dedica- 
tion, clear good judgment, and ab- 
solute integrity to make a true success 
of myself as a lawyer only time will 


tell. 


In conclusion Justice Burling said 
“until such time as I may be convinced 
by a firm foundation in fact that the 
overturn of the charitable immunity 
doctrine will, weighing all the interests 
involved, have a socially beneficial 
effect | would uphold it.”4§ 

Justices Heher and’ Burling were 
convinced that the Legislature should 
make the change if one ought to be 
made. They were staunch supporters 
of stare decisis and they were rewarded 
when the stop-gap legislation was 
passed reinstating the old rule that a 
charity is not liable to a beneficiary at 
least until June 30, 1959, and_ that 
“any nonprofit corporation, society or 
association organized exclusively for 
hospital purposes” is made liable to a 
“beneficiary” up to $10,000 for one 
“accident”.49 Before this law expired 
and on June 11, 1959, the provisions 
of the above Act became permanent 
and were signed into law as Chapter 90, 
New. Jersey Laws of 1959, 

Many great minds in the judicial as 
well as the legislative branches of our 
government believe that stare decisis 
should be maintained and if and when 
that is no longer feasible, the legislative 
branch should investigate and act. 





44. Ibid. 296. 

45. 2 N. Y. 2d 656, 143 N.E. 2d 9 (1957). 

46. Schloendorff v. Society of New York Hos- 
pital, 211 N. Y. 125, 105 N.E. 92 (1914). 

47. Landgraver v. Emanuel Lutheran Charity 
Board, 203 Ore. 489 (1955); Muller v. Nebraska 
Methodist Hospital, 160 Neb. 279 (1955); Mc- 
Dermott v. St. Mary’s Hospital, 144 Conn. 417 
(1957): Knecht v. Saint Mary’s Hospital, 392 Pa. 
75, (1958). 

48. 141 A. 2d 298 (1958), 27 N. J. 67. 

49. N. J. P. L. 1958, Chap. 131, R.S. Sec. 16:1- 
48—16:1-53. 
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Frederick Geoffrey Lawrence, Q. C. 


Some of the Distinguished Speakers 


The Honorable Sir Sydney Little- 
wood, President of the Law Society, 
London, England, will address the 
Second Session of the Assembly at the 
Miami Beach/Bal Harbour Meeting, 
Wednesday morning, August 26. Sir 
Sydney was born in 1895 and served 
in World War I first in the Loyal 
North Lancashire and then as a pilot in 
the Royal Flying Corps. He was shot 
down and taken prisoner by the Ger- 
mans in 1916. He served with the 6th 
East Surrey Regiment (T.A.) 1924. 
1931. 

Sir Sydney was appointed Chairman 
of the Court of Reference in the early 
1930’s. In 1940 he was elected a 
member of the Council of The Law 
Society and has served on most of the 
many committees of the Council. He 
served as President of the Justices’ 
Clerks’ Society, 1944-1945, and took 
an active part in founding the Mid 
Surrey Law Society and was its Presi- 
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dent, 1948-1949, Since 1949, he has 
spent all of his time in London. He 
was Chairman of the Legal Aid Com- 
mittee for a number of years and was 
knighted in Birthday Honours in 195] 
for his work in connection with Legal 
Aid. Sir Sydney has served on a number 
of important Committees set up by the 
Government including the Rushcliffe 
Committee on Legal Aid, the War 
Office Committee on Legal Aid for 
Services and the Departmental Com- 
mittee on Proceedings before Examin- 
ing Justices. 

In 1934, he married Barbara Lang- 
don-Down of Teddington. Lady Bar- 
bara passed the Solicitors’ Final Ex- 
amination in November, 1935, and was 
articled in 1942. Their son Paul is 
aiso following law and will soon be- 
come another member of the Council 
of the Law Society. 


Frederick Geoffrey Lawrence, Q. C., 


was educated at the City of London 
School and New College, Oxford. He 
was called to the Bar by the Middle 
Temple in 1930 and appointed King’s 
Counsel (now of course Queen’s Coun- 
sel) in 1950. He has been Recorder 
of Canterbury since 1952, and has been 
Chairman of West Sussex Quarter 
Sessions since 1953. He served as a 
member of the Royal Commission on 
Marriage and Divorce in 1951. In 1958 
he was elected a Bencher of the Middle 
Temple. He has been a member of the 
General Council of the Bar of England 
and Wales since 1955 and was elected 
Vice Chairman of the Council in 
October, 1958. Mr. Lawrence will ad- 
dress the Thursday afternoon session of 
the Assembly, August 27. 
oe 


Walter Stewart Owen, Q. C., Presi- 
dent of the Canadian Bar Association. 
also will speak at the Third Session o! 
the Assembly. He was born in Atlir 





















Walter Stewart Owen, Q. C. | 


for the Annual Meeting 


British Columbia in 1904, but has lived 
practically all his life in Vancouver. 
After attending public and high schools 
and the Vancouver Law School, he was 
called to the Bar of British Columbia 
in 1928. He was Crown Prosecutor for 
the County of Vancouver from 1933 
to 1942, when he resigned. He was ap- 
pointed King’s Counsel in 1945 and has 
specialized in litigation and related 
fields. Mr. Owen has been a Member of 
the Council of the Canadian Bar As- 
sociation since 1939, having served as 
Member at Large, Dominion Chair- 
ian of the Civil Justice Section. Vice 
‘resident for British Columbia, Reg- 
trar, Honorary Secretary and Do- 
inion Vice President. For three years 
> was a Governor of the Canadian 
ax Foundation. Mr. Owen has for 
me years been a Bencher of the-Law 
ociety of British Columbia. He is a 
ember of the Vancouver Bar Associa- 
on, the Canadian Maritime Law Asso- 


ciation and the Federation of Insur- 
As a member of the 
Canadian Section of The International 
Commission of Jurists he attended the 
Congress held in New Delhi in January 
of this year. He also attended the open- 
ing of the Law Courts in Paris and the 


ance Counsel. 


Centenary celebrations of the Law I[n- 
stitute of Victoria at Melbourne, Aus- 
tralia. 

Mr. Owen was married in 1929 to 
Jean Dowler. They have two sons and 
two daughters. 


oe 


Under Secretary of State C. Douglas 
Dillon will be the principal speaker at 
the Annual Dinner. Mr. Dillon has 
directed the international economic 
activities of the Department of State 
since March, 1957, when he was ap- 
pointed Deputy Under Secretary for 
Economic Affairs. This office was eleva- 


ted to Under Secretary level by the 
Congress in 1958. He is also respon- 








C. Douglas Dillon 


sible for coordinating the Mutual 
Security Program. 

Mr. Dillon served as Ambassador to 
France from February 27, 1953, until 
his appointment as Deputy Under 
Secretary. Prior to entering Govern- 
ment service, he had a long and active 
career in the international field as an 
investment banker. He was a member 
of the New York Stock Exchange from 
1931 to 1936. In 1936 he became a 
Director and subsequently President of 
the United States and Foreign Securities 
Corporation. In 1938 he became a Vice 
President and Director of Dillon, Read 
and Company, and was made Chairman 
of the Board in 1946. 

Commissioned an Ensign in the 
Naval Reserve in 1941, Mr. Dillon rose 
to the rank of Lieutenant Commander 
during four years’ active duty. For 
his services at Guam, Saipan and in 


the Philippines, he received the Legion 
of Merit and the Air Medal. 
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The Lawyer’s Goal 


The adversary system is one of the noteworthy features 
of the administration of justice in America. Under it a 
party to a case employs counsel and thereupon steps to the 
rear. Having been chosen, the lawyer assumes charge of 
the ease and becomes its spokesman. In truth, he becomes 
more than its spokesman for through his handling of the 
pleadings he may choose the form of the action and pos- 
sibly settle the issues in such a manner that they forecast 
the case’s outcome. 

If counsel on both sides of the case are equally skilled 
and matched one could anticipate that the result of the trial 
would invariably be justice. The fact that they are some- 
times most unevenly matched and that justice nevertheless 
prevails is an indication that the man on the bench dis- 
played an enlightened view of his duties and performed 
therm well. 

A trial, when conducted by a judge who is capable, is a 
search for the truth. It employs the two greatest devices 
known to mankind to elicit the truth—the examination and 
the cross examination of witnesses. Under the management 
of the capable those devices bring forth the facts. But a 
lawyer who has nimble wits, talent for dramatics and a 
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capacity for dissembling the plausible so that it appears to 
be the truth may seek to divert before a weak judge th: 
trial’s search for justice. His purpose may be to have th 
judgment of the court awarded, not to the party whos: 
cause is just, but to the one who has the lawyer with th: 
sharper wits. Fortunately the heyday of that type of attor- 
ney is in the past. 

Canon 15 of the Canons of Professional Ethics says: 
“The lawyer owes ‘entire devotion to the interest of the 
client.’” An occasional member of the Bar appears to mis- 
read that great precept which enjoins upon the lawyer a 
duty which is almost hallowed in its nobility. It requires 
the lawyer to give his client his courage, his industry, the 
best of his learning and a full measure of all such qualities 
as honesty, loyalty, frankness and faithfulness. But we are 
told that an occasional lawyer finds in that great edict 
encouragement for conduct which will enable him to divert 
justice from its true course. The attorney who thinks that 
devotion to his client demands that he cite an overruled 
case or offer evidence which he knows is untruthful is un- 
doing his own future. His misinterpretation of Canon 15 
may enable him to win a case today, which a lawyer who 
subscribes to high standards would have lost, but his failure 
to catch the elevating influence of Canon 15 may cause him 
to try poorly his next two or three cases and lose them. 


The highest quest of every lawyer should be to gain 
justice for his clients. He should never be content with 
anything less than that and his purpose should not be to 
secure something more. When a member of the profession 
approaches ripe old age no encomium can be pronounced 
concerning him more welcome to his ears than that he won 
justice for his clients. To have lost no case which should 
have been won and to have counseled the maintenance of 
no case which should be lost is a proud achievement. It 
brings pride to the man as a lawyer and gratification to 
the purposes which he assumed when he opened his law 
office. A lawyer of that kind is entitled to the proud bearing 
which we associate with the true minister of justice. As 
Chief Justice Hughes once said, the esteem of his fellow 
practitioners is the greatest reward which the profession 
can bestow. Possibly nothing can be said of greater credit 
to the profession than that it esteems the member of the Bar 
who wins justice for his clients. 


The Treaty Power Revisited 

For some time there has been silence on the use of 
treaties to equalize the legal status of human beings around 
the world. This is largely because Mr. Dulles, after studies 
and constitutional amendment proposals by the American 
Bar Association, announced that the State Department. 
under his administration, would no longer advocate the 
use of treaties to make domestic law for the people of the 
United States in the area of “human rights” so-called. But 
the idea will not down. A recent resurgence is commented 
on by Mr. Frank E. Holman, former President of this 
Association, in his review of Human Rights and World 
Order later on in this issue. The reader will find this a 
timely discussion. 














A Suggestion: 


The Family Lawyer 


by John S. Bradway * Professor Emeritus, Law School of Duke University 


Professor Bradway sets forth a proposal for the Association’s new Section 
of Family Law: that it work on establishing a program to create a new 


legal entity, “the family”, which would be represented by its own ~ 


family 


lawyer” as contrasted with the personal counsel that individual members of 


the family might employ. He envisions that the creation of such a new 
artificial “person” would in time lead to the growth of a new body of law. 





The American Bar Association, at its 
1958 meeting in Los Angeles, brought 
into being a Section of Family Law. 
In due course this Section will give a 
good account of itself to: its members, 
the Association and the general public. 
All this, however, lies in the future. 
The immediate question is—what might 
it do? The possibilities are limited only 
by the imagination of the members, 
which characteristic we may be sure, 
is in excellent working order. One of 
these possibilities forms the subject of 
the present article. 

It is suggested that the Section 
would do well to engage in a creative 
task which may be described in terms 
of three interlocking divisions. It should 
create a family lawyer. It should stim- 
ulate the various legislatures to create 

family unit recognized by law. It 

ould develop a field of substantive 

id procedural law of rights and rem- 

ies relevant to this legal entity. 

The term, family lawyer, probably 

ings to the reader’s mind a member 

the profession who takes an inclu- 

e and continuing interest in the 
‘gal problems which beset the mem- 

rs of a family. But this is not the 


suggestion. Our family lawyer would 
represent the family unit rather than its 
members. He would be distinguished 
by the area of his professional interest, 
the artificial nature of his client and 
the point of view with which he ap- 
proaches his work. 

As far as the area of his professional 
interest is concerned he would be a 
specialist; but, if one may use the 
term, a generalized specialist. That is 
to say he would be interested in all 
legal problems of the family unit. 
Since the family may well be involved 
in nearly as many activities with legal 
significance as are its own members. 
the potential field of operations would 
probably be pretty broad. 


The effect upon the profession as a 
whole of the introduction of a group 
of lawyers with generalized interest 
should be beneficial. Already there are 
plenty of specialists. However useful 
their specialties may be to the client 
and to themselves the profession itself 
may not be too greatly advantaged. 
The prospect of a so-called profession 


which would consist exclusively or even 
largely of individualistic specialists 
suggests structural weakness. 


If and 





when external pressure is exerted upon 
such a profession, the lack of some 
common denominator of mutual ex- 
perience would greatly hamper group 
efforts at resistance. The family lawyer 
would be a distinct contribution to 
such a common denominator. 

But the creation of this personage 
with inclusive interest should also be 
of value to the client. It is probably 
characteristic of a specialist that he 
finds satisfaction in functioning in a 
familiar groove. When the door of his 
law office opens it is usually to admit 
a visitor who brings with him a prob- 
lem which is readiiy ascertained, and, 
perhaps, fairly readily solved. But, for 
example, if the client who comes to the 
door of the tax law specialist should 
bring with him a problem which does 
not lie in the field of taxation, readjust- 
ments are required. Either the lawyer 
accepts unfamiliar employment or he 
must make a reference; in either in- 
stance the client’s interest may be 
jeopardized. The specialist is at his 
best when he is dealing with the 
expected. The general practitioner is 
the man who faces up to the challenge 
of the unexpected. In so doing he dis- 
plays such characteristics as: resource- 
fulness, change of mental pace, imagi- 
nation, ability to improvise. He de- 
velops his own powers to the fullest. 
Our proposed family lawyer will be a 
general practitioner in a wide field 
which, by courtesy, we may call a 
speciality. 
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The Family Lawyer 


The client of the family lawyer as 
we have proposed will be an artificial 
legal entity. Each individual member 
of a family will still be free to retain 
his own private counsel. It is the 
rights and obligations of the family 
unit which will be the concern of our 
proposed professional personage. 


Another significant departure will 
be the attitude of mind of the practi- 
tioner. There is need for the public to 
realize that such an attitude exists in 
the profession. The legal profession has 
received unfavorable publicity from the 
stereotype known widely as the divorce 
lawyer. Whether the real divorce law- 
yer actually lives up (or rather down) 
to his advance public billing may be 
argued. The fact remains that the 
image of the divorce lawyer in the 
public mind is generally of a person 
whose professional interests, to say the 
least, are limited. Even if we could 
engage the public in a general dis- 
cussion with a view to convincing its 
members that divorce lawyers are not 
as black as they are sometimes painted, 
there is no reason to assume that the 
effect would be lasting. 


When we find fanciful individuals 
likening a divorce to a funeral at which 
the judge plays the part of an under- 
taker and the lawyers are described in 
terms of pall bearers or grave diggers 
it is time to substitute in the public 
mind some other sort of professional 
image, more flattering to the Bar. 


The family lawyer as now proposed 
would serve as an excellent antidote 
for any public misunderstanding which 
may exist regarding the attitude of the 
Bar toward divorce and other distress- 
ing family complications which for 
better or for worse are settled in the 
courts, the newspapers and elsewhere. 
The divorce lawyer appears generally 
as a remedial functionary. We may 
differ at times as to whether the cure 
in such cases may not be more distress- 
ing to the patient than the disease, but 
divorce is at least a remedy if not 
always the best. Our proposed family 
lawyer would approach his labors in a 
preventive spirit. He. would expect to 
be consulted in the first instance by a 
healthy normally functioning family, 
a going concern, a living social organ- 


ism. His job would be to use the 


resources of the law to keep it so. 


Our suggestion would be much clear- 
er if we could offer an analogy. For 
example, if we could say that we have 
in mind something like a family doctor. 
It is true he tends in his viewpoint 
toward the preventive side. But this 
splendid and useful addition to the 
medical profession serves the indi- 
vidual members of the family rather 
than the family itself. Neither can we 
call upon the old family firm of Eng- 
lish solicitors to appear as a sort of 
exhibit A. These distinguished gentle- 
men may hold shut the door of the 
closet in which the various family 
skeletons are kept. But in law they too 
represent individuals and not a unit. 


Our suggestion then is the creation 
of a Family Lawyer who will be a spe- 
cialist with generalized tendencies. He 
will represent a unit rather than the 
individuals who compose that unit. He 
will hold himself out to the public as 
one who is concerned with preventive 
law rather than remedial. 


The Family Lawyer’s Client... 
The Family Itself 


As we have said the client of the 
Family Lawyer will be the Family it- 
self. It is necessary to comment briefly 
upon this unit. Attention is directed to 
the bonds which hold the members to- 
gether. Generally, when we speak of 
the family, we are thinking of a unit 
bound together by factors of signifi- 
cance in the field of sociology, anthro- 
pology, biology, psychiatry and some 
of the other physical and social sci- 
ences. The word family may be sus- 
ceptible of definition by the legislature 
and the courts but the legislators and 
jurists who use it appear to have in 
mind a group of persons held together 
by ties of blood, or economic pressures 
rather than by the law. As a conse- 
quence the lawyer represents the indi- 
vidual members. 

Even the marriage license does not 
connote to the holders the element of 
unity as proposed. It represents, of 
course, a form of civil control over 
the members of the family. Its utility 
in making a record in order that all 
and sundry may be able to deal in 
an orderly manner with property in- 
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terests is clear. Similarly it may b 
argued that its issuance serves a re: 
purpose in excusing two persons © 
opposite sex from the operation o 
certain of the criminal statutes. Mor: 
recently it has been used as a screenin 
device in connection with the refusa! 
of the state to permit certain people to 
marry. None of these aspects is im- 
mediately relevant. 


It is suggested that under the present 
proposal the marriage license should 
be considered a form of franchise or 
authorization to permit two persons to 
engage in the “enterprise” which we 
call operating a family. We do not 
refer to it as a “business” because the 
object is only partly in the economic 
field. It is a special sort of joint ad- 
venture, a group program, a mutual 
effort in which the state has an interest. 
That interest while not too clearly 
spelled out would appear to be to en- 
courage the creation and maintenance 
of stable, enduring families. Therefore 
this license, or franchise would be 
enjoyed during good behavior. Those 
who possess it would in effect, be held 
out to the public as qualified and com- 
petent to perform this essential public 
or quasi-public function. 


It is proposed that the family unit 
thus created by law should operate 
separate and apart from the individuals 
who happen to compose it. They would 
have their rights and duties. It would 
have its privileges and obligations. all 
matters of law. This legal concept 
would be in addition to the various 
phases of the family which are already 
employed in the fields of sociology. 
anthropology, economics, and the rest 
of the social and physical sciences. 


We need a precise analogy to serve 
as an illustration of the sort of agency. 
of enterprise, this “unit” would be. 
Unfortunately there is none currently 
available. The nearest examples occur 
in the field of corporate law. 


The proposed family unit would be 
a corporation in the sense of an arti- 
ficial person. But the ties which bind 
the family members together would not 
be of the economic sort which motivate 
stockholders; even the stockholders of 
families which incorporate a famil) 
business. Our family would not be pri- 
marily concerned with the accumuls- 














tion of the sort of profit suggested by 
money dividends. 


The proposed family would be some- 
what like the non-profit corporation. 
[his body generally functions without 
stock and the members are held to- 
gether by the desire to promote some 
common purpose, some mutual ideal, 
some joint program. These programs 
frequently belong under certain well- 
known legal headings represented by 
the objectives: religious, educational, 
eleemosynary, charitable. But the mem- 
bers of these groups are held together 
only by this ideal. The members of the 
family have many and varied bonds 
some of them in the spiritual field, some 
matters of economics, some elsewhere. 
That is why the word “status” is re- 
garded as descriptive. The non-stock 
corporation does not create a status. 
The family relation does. 


There is still a third type of corpora- 
tion, one which is quasi-public. This 
may be still a bit closer to our purpose 
because it has in it more of status. The 
most obvious example is the bar associ- 
ation which has been integrated by 
statute or rule of court or both. The 
resulting agency is more nearly a status 
because its obligations are touched with 
a type of public interest. It owes duties 
both to its members and to the general 
public and its motivation is not pri- 
marily economic. It is hard to get into. 
The members bear to one another a 
relation not too different from that 
enjoyed by individuals one to another 
in a family. Only the bar association, 
because of its size, will hardly serve as 
the complete illustration for which we 
are seeking. The status concept is em- 
phasized if one considers the relation 
of the individual lawyer to his client 
and the relation of the bar association 
as a group to the general public. There 
is a persuasive argument that the public 
is the client of the organized Bar. 

Neither can we borrow a_ perfect 

nalogy from the field of fiduciary re- 
tions. A trust fund operated by a 
ink for the benefit of individuals has 
mething about it of the “status” at- 
osphere. But it appears that there 
re various stages of quality to which 
ie term “status” may be applied. The 
imily occupies a position in one of 
ie more refined stages. 


The proposed family lawyer and his 
client will not exist in a vacuum. In 
time there will grow up around them, 
perhaps through their efforts and ad- 
ventures, a body of law related to the 
family in the same manner as the law 
of corporations has proliferated. It is 
in the development of this body of sub- 
stantive and procedural law that the 
Section of Family Law should have a 
field day. Here is an opportunity to do 
pioneering work and a lot of it. 


Consider the number of legal con- 
cepts, rules and principles now related 
to the rights and duties of individual 
members of families which could be 
transferred to or enlarged to include 
the family unit itself. They are like a 
flock of birds waiting for a place to 
land. To use an hibernicism, if we give 
them that landing place we shall be off 
to a flying start. 

Community property now is held by 
the individual spouses in various ways. 
It might, under the proposal, be trans- 
ferred to the family unit. In the field 
of the common law, tenancy-by-the- 
entireties could be made a concern of 
the group rather than an individual 
holding. In the field of criminal law 
there is the possibility of requiring the 
husband and father to pay support to 
the family unit rather than to some 
individual member. The result might 
make the heat of the domestic con- 
troversy a little less fiercely personal. 
In tort law there are occasions in work- 
men’s compensation and _ wrongful 
death recoveries where liquidated dam- 
ages could be paid to the family rather 
than to individuals. Trust property 
might be given to a family unit as well 
as to any other “class”. The list of 
possible developments is lengthy. 


One point of legal ethics deserves 
notice. Under Canons 6 and 37 the 
lawyer is warned of the undesirability 
of representing conflicting and adverse 
interests. In the suggested plan the 
lawyer for the family would continue 
to represent the family and the individ- 
ual members would have their own 
counsel, 


Why Make the Change? ... 

The Advantages Summarized 
Let us now summarize the benefits to 

be expected from the adoption of the 
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suggested change. The practicing law- 
yer will probably have more clients 
thronging his law office. In terms of 
enlightened self-interest the benefit will 
be not merely to him in a material 
sense. Rather the families themselves 
will benefit because they will have re- 
ceived more inclusive attention than is 
now the case. The solutions will tend 
to be better rounded, more inclusive. 
Under the suggestion all interests will 
receive the equal protection of the law. 


The legal profession will benefit in a 
public relations sense from the fact 
that whatever unsatisfactory implica- 
tions may have been drawn from the 
picture of the divorce lawyer will be 
counteracted, we hope quite reversed, 
by the more favorable atmosphere aris- 
ing from a greater professional em- 
phasis on preventive law. 

The public will receive benefit be- 
cause of a trend in the American way 
of life which if allowed to grow un- 
checked may involve us in a catastro- 
phe. That is in the relation of the 
individual and the state to the family. 

(Continued on page 866) 
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A Fortunate Fiasco: 


The Annapolis Convention of 1786 


by Louis Ottenberg ¢ of the District of Columbia Bar 


Mr. Ottenberg relates the history of the Annapolis Convention, called in 
1786 to consider revision of the Articles of Confederation. He shows how 
the failure of that Convention led to the convening of another in 1787, 
which drafted the Constitution of the United States and welded the thirteen 


states into a nation. 





The Annapolis Convention of 1786 
may be described as a historical con- 
tinental divide. It separated the old 
America of the colonial and revolution- 
ary periods—of the Continental Con- 
gress and the Articles of Confederation 
—from that of government under the 
Constitution of the United States of 
America. It represented the last gasp 
of the old system of patch-work, make- 
shift effort and pointed the way which 
led directly to the Constitutional Con- 
vention of 1787. 


The whole mental and political hori- 
zon changed after the meeting at An- 
napolis. The Convention held there in 
1786 was in itself a failure. Yet that 
very failure set in motion forces the 
consequences of which were among the 
most significant in the history of Amer- 
ica, if not of the whole world. Had the 
Annapolis Convention succeeded in its 
declared objects and purposes, if the 
delegates had confined their efforts to 
matters of trade and commercial inter- 
course as expressly limited in their 
credentials, a few more or less insig- 
nificant and ineffectual powers might 
have been added to the wholly inade- 
quate authority which had been given 
to the United States in Congress As- 
sembled by the Articles of Confedera- 
tion. The Federal Government might 
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have struggled on for a few more years, 
then something would assuredly have 
happened, probably dissolution of the 
Union and disaster. 

But the first and immediate result of 
the failure of the Annapolis Convention 
was the calling of the Convention in 
Philadelphia in May, 1787, out of 
which came the adoption of the Con- 
stitution of the United States of Amer- 
ica. Instead of disaster and chaos came 
a united nation which has gone from 
strength to strength among the powers 
of the world. 


The Background 

The decade following the Declaration 
of Independence was a period of politi- 
cal stress and economic strain. Years 
of war had been fought and independ- 
ence had been won. Scars of battle 
were being healed, but common losses 
in men and property had yet to be 
recovered and personal antagonisms 
eradicated. Peace with Great Britain 
had progressed under the leadership of 
John Jay, but peace between the states, 
between debtors and creditors, and be- 
tween the back-country of the frontier 
and the seaboard was far from realiza- 
tion. The deep groan of misery came 
from the poor in the cities and on the 
farms. Trade barriers were steadily 


growing between the thirteen sovereign 
republics strung along the American 
seaboard, contiguous and independent 
but discordant and contentious, each 
burdened with its own currency (most- 
ly paper) and its own debts, and each 
commercially and financially feeble and 
unable to stand alone, yet unwilling to 
subordinate any substantial part of its 
sovereignty to a strong federal govern- 
ing body. The perplexities and tribula- 
tions caused by a common danger had 
compelled the states, however reluctant- 
ly and haltingly, to cooperate. But 
when the pressure was relieved—not- 
withstanding two powerful nations 
standing greedily on three sides of the 
little chain of impoverished states— 
little or no harmony and mutual sup- 
port could be obtained. Local preju- 
dices and states rights militated against 
a personal love of union. The people 
were citizens of individual states, not 
citizens of the United States. 

The Continental Congress—‘The 
United States in Congress Assembled” 
was its high-sounding title—could ad- 
vise, recommend and request action by 
the states, but it could not enforce its 
decisions or compel the states to pay 
their requisitions to meet the expenses 
of the late war, the public debt or the 
operations of the central government. 
The Congress had been formed origi- 
nally to obtain and maintain a united 
front against a common enemy, to up- 
hold and interpret for all of the colonies 
their political position in their rela- 
tions with the imperial government of 
Great Britain. It had not been de- 








signed as a revolutionary body; inde- 
pendence of the colonies certainly was 
not within its original purposes. The 
force of circumstances had diverted it 
from its primary course. It adopted 
the Declaration of Independence (to 
the horror of many of its earlier ad- 
herents) ; it had commissioned George 
Washington as Commander-in-Chief, 
waged the Revolutionary War and con- 
cluded a peace. 

With assumed powers it attempted to 
continue to function as a governing 
body. It was never properly organized 
or equipped to do this, and the Articles 
of Confederation added but little to its 
power or authority. It was without the 
right to raise money by taxation or 
import duties. It could not control 
interstate or foreign trade or redeem 
or stabilize its depreciated paper money 
or pay the expenses of government 
except by requisitions on the states, 
and the states either neglected or re- 
fused outright to pay the requisitions. 
The unsettled, precarious and unstable 
financial condition of affairs, especially 
the flood of paper money, deprived the 
country of a fixed and certain medium 
of exchange. Tariff warfare between 
the states was rife everywhere, and no 
foreign commercial treaties could be 
concluded because the Congress had no 
power to make them. 


Washington, in a letter to Benjamin 
Harrison, Governor of Virginia, dated 
January 18, 1784, dramatically pic- 
tured the situation when he said that 
some of his “powerful” friends “predict 
the worse consequences from a half- 
starved, limping Government, that ap- 
pears to be always moving on crutches, 
and tottering at every step”. 

Many other thoughtful men also felt 
that the final hour of American inde- 
pendence was indeed near at hand. The 
period of relaxation after achievement 
had set in. The number of delegates 
vho represented their states, if and 
when they attended Congress, grew 
‘ewer and fewer, until often it was 
lifficult to obtain even a quorum to 
‘onduct the business of the nation. The 
ersonal ability of the delegates gen- 

rally also deteriorated with the lack 
if interest shown in the affairs of state. 
"he disquieting question uppermost in 
he minds of the statesmen of the time 





was whether a period of anarchy would 
replace the spoils of freedom. 

In the 
Harrison, Washington accurately pic- 
tured the internal situation of the 
country: 


same letter to Governor 


The disinclination of the individual 
States to yield competent powers to 
Congress for the Federal Government. 
their unreasonable jealousy of that 
body and of one another, and the dis- 
position which seems to pervade each, 
of being all-wise and all-powerful with- 
in itself, will, if there is not a change 
in the system, be our downfal as a 
nation. This is as clear to me as A.B.C; 
and I think we have opposed Great 
Britain and have arrived at the present 
state of peace and independency. to 
very little purpose, if we cannot con- 
quer our own prejudices. The powers 
of Europe begin to see this, and our 
newly acquired friends the British. are 
already and professedly acting upon 
this ground; and wisely too, if we are 
determined to persevere in our folly. 
They know that individual opposition 
to their measures is futile, and boast 
that we are not sufficiently united as a 
Nation to give a general one! Is not 
the indignity alone, of this declara- 
tion, while we are in the act of peace- 
making and conciliation, sufficient to 
stimulate us to vest more extensive and 
adequate powers in the sovereign of 
these United States? 


In short, the Government of the 
United States and its Congress had 
neither the support of the states, the 
affection of the people nor the con- 
fidence or respect of foreign nations. 
Its authority and dignity was threat- 
ened with extinction; disintegration of 
the Union seemed certain. There was 
real danger of rebellion from within 
and of conquest by foreign powers 
from without. 

With the internal affairs of the coun- 
try leading toward dissolution what 
was the external situation? 

A hostile England, occupying our 
Canadian border and retaining a num- 
ber of strategic forts along the western 
frontier, waited and hoped for the dis- 
integration of the American Union. She 
knew full well that serious considera- 
tion was being given by substantial 
Americans to plans to form out of the 
one existing Union of all of the states, 
three separate confederacies, one con- 
sisting of New England and the eastern 
states, another of the central group and 
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the third of the southern states. When 
the time was ripe, one or all of those 
independent American republics, hum- 
bled and wearied by their fruitless 
exertions, would surely return to Brit- 
ish dependence and security. The Revo- 
lution would ultimately prove to have 
been a vain and useless effort after all! 

On the southern and western borders 
stood Spain, already contesting the 
control, use and traffic of the Missis- 
sippi River, which was beginning to be 
a highway for the transport of the com- 
modities of the American west. 

France, our friend in war, turned 
anxious eyes toward the American 
Union, hoping for stronger ties, but 
primarily for a base from which Great 
Britain could again be attacked and 
Canada recovered. 

But in the meanwhile, quite imper- 
ceptibly to many, the seeds of change 
were germinating. 


The Mt. Vernon Meeting 

With only the most tenuous connec- 
tion with the national scene, events 
were transpiring in Maryland and 
Virginia which ultimately altered the 
whole history of the United States. 

For a hundred years, those two 
states had contested with each other 
for the control and navigation of 
Chesapeake Bay and the Potomac River. 
They had actually warred against each 
other. They had thrown up trade bar- 
riers, Maryland had closed the Potomac 
and trade to citizens of Virginia, and 
Virginia had retaliated by charging 
tolls against the citizens of Maryland 
using the Bay. The folly of impeding 
their commerce ultimately dawned on 
both states. In March, 1785, a commis- 
sion composed of leaders and repre- 
sentatives of these states was appointed 
by their respective legislatures. This 
commission consisted of Daniel of St. 
Thomas Jenifer, Thomas Stone and 
Samuel Chase, for Maryland, George 
Mason, Alexander Henderson, James 
Madison and Edmund Randolph, for 
Virginia. Governor Patrick Henry of 
Virginia failed to notify Madison and 
Randolph, so they did not participate 
in the sessions of the commissioners. 


Instead of meeting at Alexandria, 
Virginia, as intended, they met at Mt. 
Vernon at General Washington’s per- 
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sonal invitation. This was done for 
purposes other than mere courtesy or 
convenience. It was wise strategy on 
Washington’s part. He was anxious for 
the success of the meeting, not only as 
it related to the two states immediately 
involved, but for a vastly more im- 
portant reason. 


For a long time Washington had 
given much thought to a commercial 
and political union of the eastern sea- 
board and the trans-Appalachian west. 
He owned some thirty-two thousand 
acres of undeveloped land on or near 
the Ohio River. He was especially in- 
terested in a river, land and canal con- 
nection between the Potomac and the 
Ohio as a route for an extensive trade 
which he believed could be developed 
as soon as settlement of the west as far 
as the Mississippi and the Ohio could 
be accomplished. Such a route would 
cement the two sections together before 
circumstances, national and _interna- 
tional, might drive them apart. An 
ominous portent was already visible: 
Spain held New Orleans and was try- 
ing to restrict transportation on the 
Mississippi. 

Washington knew the terrain of the 
country between the Potomac and the 
Ohio. He had been over it as a colonel 
of Virginia militia under General Brad- 
dock in the French and Indian War 
and also as a surveyor. He realized 
fully that Virginia, Maryland and also 
Pennsylvania must cooperate in such a 
project as it would affect all three. The 
commission which met at Mt. Vernon 
could not have been held under more 
favorable auspices. 


As was to be expected, therefore, an 
agreement was reached by the five at- 
tending commissioners. The Virginia 
and Maryland legislatures approved the 
reports of their commissioners, which 
were implemented by appropriate legis- 
lation ending the trade war they had 
been waging against each other. They 
also made Chesapeake Bay, the Potomac 
River and other streams flowing into 
the bay and rivers common highways 
for their respective citizens, free of 
tolls and duties. 

This was real progress, even though 
it violated Article 6 of the Articles of 
Confederation which provided that “No 
two or more states shall enter into any 
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treaty, confederation or alliance what- 
ever between them, without the consent 
of the United States in Congress As- 
sembled, specifying accurately the pur- 
poses for which the same is to be 
entered into, and how long it shall 
continue.” 


Maryland went further than a mere 
ratification of the agreement of the 
commissioners. Without saying so in 
express terms, her legislature adopted 
Washington’s idea of a four-state con- 
ference, and proposed that her com- 
missioners meet in a convention with 
representatives of Virginia and Penn- 
sylvania and also of Delaware. The 
Delaware River was an important high- 
way for Philadelphia and Newcastle 
and its mouth was but a short distance 
from the entrance to Chesapeake Bay. 
A canal from the Delaware to the Bay 
was also in contemplation. 

Washington’s plans were bearing 
fruit. But to Madison the situation 
presented even greater possibilities. He 
had struggled long but unsuccessfully 
in the Virginia legislature and in the 
Continental Congress to obtain more 
power in the Federal Government to 
raise money by means of an import 
duty and for some control over inter- 
state and foreign commerce, so that the 
United States could meet the require- 
ments of its public debt and its other 
obligations. Madison’s views on these 
subjects were well known. But only 
to a few of his intimate friends had he 
disclosed his plans for a substantial 
modification of the whole structure of 
the national government. He realized 
the political unwisdom of announcing 
publicly his great desire for a conven- 
tion of all of the states, not just a small 
group like the four then under con- 
sideration. He wanted a convention 
which could and, he hoped, would go 
beyond mere commercial reforms and 
encompass basic changes in the whole 
governmental structure. Madison there- 
fore had to move cautiously and be- 
hind the scenes in order to engineer 
such a broad plan. 


The Virginia Proposal 

John Tyler, the father of the John 
Tyler who became President of the 
United States, was idealiy suited for 
Madison’s purposes. He had been the 
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Speaker of the Virginia House of 
Burgesses and was then serving as a 
delegate in that body. He was influ- 
ential, highly regarded and respected. 
Tyler had never served in the Conti- 
nental Congress or held federal office, 
and so was not suspected of seeking 
more power for the United States. 


So Madison prepared and John Tyler 
offered a resolution at the October. 
1785, session of the Virginia General 
Assembly. It provided that Edmund 
Randolph, James Madison, Walter 
Jones, St. George Tucker and Meri- 
weather Smith be appointed commis- 
sioners, who, or any three of whom 
“shall meet such commissioners as may 
be appointed by the other States in the 
Union, at a time and place to be agreed 
on, to take into consideration the trade 
of the United States, to examine the 
relative situations and trade of the said 
States; to consider how far an uniform 
system in their commercial regulations 
may be necessary to their common in- 
terest and their permanent harmony: 
and to report to the several States such 
an act relative to this great object, as. 
when ratified by them, will enable the 
United States in Congress effectually 
to provide for the same.” 

Copies of this resolution with a cir- 
cular letter requesting their concur- 
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rence was to be transmitted to all of the 
states and a time and place of meeting 
was to be proposed. Trade and com- 
merce was of course emphasized—cer- 
tainly the suggestion of a material re- 
vision of the Articles of Confederation 
would have defeated the whole plan! 
But that could be worked out when all 
of the states were represented in one 
convention. The important thing was 
that Virginia, one of the leaders in the 
Union, was to request a meeting of all 
of the states! 

This was as far as Madison dared to 
go at that time, because, as he wrote 
to James Monroe on January 22, 1786, 
“The expedient is no doubt liable to 
objections and will probably miscarry. 
I think however it is better than noth- 
ing and, as a recommendation of addi- 
tional powers to Congress is within the 
purview of the commission it may pos- 
sibly lead to better consequences than 
at first occur.” 

Although the Tyler resolution was 
introduced early in the October, 1785, 
session of the General Assembly of 
Virginia, Madison and Tyler moved 
warily not to have it brought up for 
consideration too soon. They waited, 
and on January 21, 1786, the last day 
of the session, just as the legislature 
was about to adjourn, they slipped the 
resolution through. (This is a practice 
still followed in every legislative body 
in America, even in the great Congress 
of the United States! ) 

Madison’s genius and dexterity was 
the moving force behind the Tyler reso- 
lution. Would it not be most illuminat- 
ing if, during this period, fraught with 
change and uncertainty, we could peer 
into Madison’s thoughts, to find his 
plans and hopes? We can. On March 
19, 1786, two months after the Virginia 
Assembly had adopted the Tyler reso- 
lution and six months before the An- 
napolis Convention, Madison wrote to 
his close friend, James Monroe, then 
ser\ing as a delegate in Congress in 


New York: 


“The Question of policy” you say “is 
whether it will be better to correct the 
vices of the Confederation by recom- 
mendation gradually as it moves along, 
or by a Convention. If the latter should 
he determined on, the powers of the 
Virg’a Com’sers are inadequate.” If all 


on whom the correction of these vices 
depends were well informed and well 
disposed, the mode would be of little 
moment. But as we have both ignor- 
ance and iniquity to combat, we must 
defeat the designs of the latter by 
humouring the prejudices of the for- 
mer. The efforts for bringing about a 
correction thro’ the medium of Con- 
gress have miscarried. Let a Conven- 
tion then be tried. If it succeeds in the 
first instance it can be repeated as 
the defects force themselves on the 
public attention, and as the public 
mind becomes prepared for further 
remedies. The Assembly here would 
refer nothing to Congress. They would 
have revolted equally against a pleni- 
potentiary commission to their deputies 
for the Convention. The option there- 
fore lay between doing what was done 
and doing nothing. Whether a right 
choice was made time only can prove. 
I am not in general an advocate for 
temporising or partial remedies. But a 
vigor in this respect, if pushed too far 
may hazard everything. If the present 
paroxism of our affairs be totally neg- 
lected our case may become desparate. 
If anything comes of the Convention it 
will probably be a permanent and not 
a temporary nature, which I think will 
be a great point. 


Pursuant to the resolution, the Gover- 
nor of Virginia extended the invitation 
to all of the states to send delegates to 
Annapolis, Maryland, where the con- 
vention was to be held on the first 
Monday of September, 1786. Although 
Maryland had first suggested the en- 
largement of the discussion on com- 
mercial relations to include the four 
states, her Senate balked at a conven- 
tion of all of the states independently 
of Congress. It felt that Congress 
should make the first moves toward a 
uniform commercial system. “Besides,” 
said the Maryland Senate, “the meeting 
proposed may be misunderstood and 
misrepresented in Europe, give umbrage 
to congress, and disquiet the citizens 
of the United States, who may be there- 
by led erroneously to suspect, that the 
great council of this country wants 
either the will or the wisdom to digest 
a proper uniform plan for the regula- 
tion of their commerce.” 


The Convention 

Only New York, New Jersey, Penn- 
sylvania, Delaware and Virginia sent 
commissioners to Annapolis for the 
Convention, twelve representatives al- 
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together. Alexander Hamilton and 
Egbert Benson represented New York: 
Abraham Clark, William C. Houston 
and James Schureman, New Jersey; 
Tench Coxe, Pennsylvania; Richard 
Bassett, John Dickinson and George 
Read, Delaware; and James Madison, 
Edmund Randolph and St. George 
Tucker, Virginia. 

The delegates to the Annapolis Con- 
vention were truly a distinguished 
group of men of deep learning and 
patriotic ideals. Fortunately all were 
in favor of the same thing—strengthen- 
ing the Federal Government. The op- 
ponents of federal authority had appar- 
ently stayed away. In Massachusetts 
two sets of nominees for delegates were 
chosen but all declined to serve. Then 
a third set was selected but they were 
so slow getting started that they were 
stopped on their way because the Con- 
vention was over before they could 
arrive. Rhode Island’s commissioners 
were also stopped en route. 

Of the twelve delegates the youngest 
was Hamilton, aged 29; the oldest was 
Clark, aged 60. Madison was 35 years 
old. The average age was forty. Ten of 
the twelve were or had been members 
of the Continental Congress. Seven be- 
came members of the Constitutional 
Convention of 1787, Ten became con- 
nected in an official capacity with the 
United States Government under the 
Constitution: Madison became Presi- 
dent of the United States; Hamilton 
became the first Secretary of the Treas- 
ury, while Randolph became Attorney 
General and the successor of Jefferson 
as Secretary of State. Bassett became 
a United States Senator, Governor of 
Delaware and a United States judge. 
Benson was the Attorney General of 
New York, and later served in the 
United States Congress and as a fed- 
eral judge. Clark represented New 
Jersey in the Federal House of Repre- 
sentatives. Coxe became an Assistant 
Secretary of the Treasury under Hamil- 
ton and one of the outstanding econ- 
omists of his time. Dickinson rendered 
distinguished service to both Pennsyl- 
vania and Delaware, was a tower of 
strength in the Constitutional Conven- 
tion, and founded Dickinson College in 
Pennsylvania. Houston was one of the 


(Continued on page 877) 
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Homan RIGHTS AND WORLD 
ORDER. By Moses Moskowitz. New 
York: Oceana Publications, Inc. 1958. 
$3.95. Pages 240. 

On the inside flyleaf of Mr. Mosko- 
witz’s book, he gives as a subtitle, “The 
Struggle for Human Rights in the 
United Nations”. From the organiza- 
tion of the United Nations in 1945 to 
the present, the author, with the zeal 
of a “true believer”, has been an ardent 
advocate of establishing, by interna- 
tional declaration, covenant and con- 
vention, a “human rights” program for 
all the world, whereby the family, 
social and economic life of all peoples 
would be supervised and regulated by 
a supranational authority, on the the- 
ory primarily that progress toward a 
state of world peace will be accelerated, 
if not assured, by reducing all so- 
called “human rights” to a world-wide 
common denominator. The author at- 
tained national prominence in this field 
as Secretary of the Consultative Coun- 
cil of Jewish Organizations (New York 
City), which was one of the numerous 
non-government organizations connect- 
ed with the United Nations, standing in 
readiness to advise any agency thereof 
when given the opportunity to do so. 


In April, 1949, Mr. Moskowitz, in 
an article in the AMERICAN Bar Asso- 
CIATION JouRNAL (35 A.B.A.J. 283), 
discussing the matter of an authorita- 
tive and enforceable code of “human 
rights” for all the world, admitted the 
revolutionary nature of the idea of a 
supranational supervision of the rela- 
tionship of a state to its own citizens 
and said that this was the real crux of 
the matter. It is not primarily the 
office of a reviewer to argue the de- 
sirability or the soundness of the thesis 
around which a book is written, but it 
is appropriate to point out what that 
thesis is so that readers of the book it- 
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self will have in mind the central con- 
cept of the author’s thinking and 
writing—which is as set forth above. 

One of the remarkable things about 
Mr. Moskowitz’s book is that in the 
240 pages not a single reference is 
made to the numerous studies and re- 
ports of the Committee on Peace and 
Law Through United Nations of the 
American Bar Association, which, for 
more than twelve years, has been deal- 
ing with the “human rights” program 
of the United Nations, or to the reports, 
over a similar period, of the American 
Bar Association’s Section 
national and Comparative Law, or to 
any of the articles appearing in the 
AMERICAN BaR ASSOCIATION JOURNAL 
—no reference even to Mr. Moskowitz’s 
own extended article above referred to. 
Apparently the author believes that 
none of the reports and studies made 
by various agencies and individuals in 
the American Bar Association over a 
period from 1947 to the present are 
worth so much as a footnote reference. 


of Inter- 


In his first chapters, the author gives 
a readable and accurate résumé of the 
efforts put forth by various agencies 
of the United Nations during the years 
since the adoption of the Charter in 
1945 for the establishment, by various 
conferences, declarations and _ cove- 
nants, of a world-wide code of “human 
rights” and a résumé of the various 
methods considered and proposed for 
the implementation and enforcement 
of such a code. He indicates that in 
the field of declaration and pronounce- 
ment, the United Nations has made 
great progress toward what may some 
day develop into an adequate and com- 
prehensive statement of the “human 
rights” which all the peoples every- 
where are entitled to enjoy—but he 
frankly admits that little has been 
achieved in the direction of providing 


effective implementation. In this latter 
connection, he recognizes that the 
great difficulty or roadblock has heen 
Article 2(7) of the Charter, which de- 
nies to the United Nations and its 
agencies the power to intervene in the 
domestic affairs of member states. The 
author naturally thinks that the repre- 
sentatives of the member states have 
interpreted the language of this Article 
too restrictively. He suggests, at page 
78, that the provisions of Article 2(7) 
can be circumvented by the use of 
treaties. This was the very loophole 
that the sponsors of the Bricker Amend- 
ment had in mind closing by constitu- 
tional amendment so that the inter- 
nationalists could not, by and through 
the treaty route, exercise jurisdiction 
and control over American constitu- 
tional rights and liberties. 


In spite of Article 2(7), Mr. Mosko- 
witz thinks that much could have been 
accomplished toward the gradual estab- 
lishment of a world order in the field 
of “human rights” under the powers 
granted to the United Nations by 
Article 64 of the Charter. This article 
seems to give the United Nations au- 
thority to establish machinery for keep- 
ing under constant review the progress 
and development of “human rights” in 
member states by and through requir- 
ing frequent reports from governments. 
Of course, some governments, like those 
of the Communist bloc, and even some 
with special racial and social problems, 
like the Union of South Africa, would 
have refused to give anything like de- 
tailed reports of conditions in their 
territories, or probably any reports at 
all, and would have denied to any 
United Nations committee or agency a 
right of visitation. 

As the book accurately points out, 
in connection with this matter of gov- 
ernments reporting, in May, 1953, a 
proposal was made by Mr. Dulles, 
known as the “United States Action 
Program”, when the Secretary of State 
was desperately fighting against a 
treaty amendment, which proposal in- 
volved something of the idea back of 
Article 64, to wit, a program of reports, 
studies and advisory services which the 
United States envisioned might be made 
a program ultimately accepted by all 
other nations. One interesting feature 
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of this proposal was that Mr. Dulles 
specifically offered it as a program for 
the promotion of “humaa rights” “out- 
side the framework of international 
treaties”. The whole proposal was a 
gesture to supplement an official state- 
ment made at the time by Mr. Dulles 
before the Senate Judiciary Committee 
that a constitutional treaty amendment 
was not necessary because the State 
Department had concluded not to re- 
sort to the use of treaties to make do- 
mestic law for the people of this coun- 
try in the field of so-called “human 
rights”. 

In order to advance the “human 
rights” program toward implementa- 
tion, Mr. Moskowitz believes that a 
proposal made by Uruguay (page 142) 
should be adopted by the United 
Nations, to wit: “The creation of an 
arm of justice of the United Nations in 
the office or person of United Nations 
Attorney-General or High Commis- 
sioner for Human Rights”—with re- 
gional Assistant Attorneys General sta- 
tioned throughout the nations of the 
world, who could receive and process 
complaints on the part of individuals 
or groups of individuals against the 
acts and practices of their own govern- 
ments as well as those of other govern- 
ments. The author does not make vit 
clear how this could be done in the 
face of the provisions of Article 2(7). 
This reviewer pointed out ten years ago 
(35 A.B.A.J. 290) that any such setup 
would involve intervention in or super- 
vision of the domestic affairs of the 
member states, as clearly shown by the 
illustration then set forth in the AMERI- 
CAN Bar ASSOCIATION JOURNAL, involyv- 
ing a formal complaint filed March 4, 
1949, with the United Nations by one 
of the “consultative” organizations con- 
demning the United States for trying 
the eleven Communists in the Federal 
Court of New York, as a violation of 
the United Nations Declaration of Hu- 
man Rights. This complaint was filed 
by « deputation from the “International 
As-ciation of Democratic Lawyers”, 
of which Professor René Cassin was 
President. He was also one of Mr. 
Mo-kowitz’s then Board of Governors 
as well as a member of Mrs. Roose- 
vel!'s Commission on Human Rights. 
Th» above-mentioned Professor René 


Cassin is the same René Cassin who 
now writes the laudatory Foreword in 
Mr. Moskowitz’s book. This complaint 
charged that the trial of the Communist 
leaders by a United States court was an 
attempt to punish the “mere advocacy 
of political thought and opinion” and 
that the trial was in violation of the 
United Nations’ Declaration of Human 
Rights covering freedom of thought, 
freedom of opinion and freedom of 
peaceful association. Such a complaint 
is a concrete example of the Pandora’s 
box of complaints that could and would 
be filed by groups and individuals in 
this and other countries, designed to 
supervise and control matters of domes- 
tic concern—subjecting the acts, not 
only of our citizens, but of our courts 
and of our public officials to examina- 
tion and condemnation and eventual 
control by the United Nations. 

Yet Mr. Moskowitz throughout his 
book still treats as a sine qua non of 
any effective international “human 
rights” program, the right of indi- 
viduals or individual groups every- 
where and anywhere to complain 
against their own and other govern- 
ments and to have these complaints 
investigated, effectively dealt with and 
relief granted by some supranational 
authority. This is the crux of the 
matter today, as Mr. Moskowitz admit- 
ted it to be ten years ago. The argu- 
ments for and against the proposal are 
basically the same. It must be con- 
ceded that Mr. Moskowitz, in his new 
book, makes the best of the arguments 
on his side, but it is recommended that 
before reading the book reference be 
made to the articles, pro and con, in 
the AMERICAN Bar AssociATION JouR- 
NAL (34 A.B.A.J. 984 et seq. and 35 
A.B.A.J. 283-90). 

One final observation: Though it is 
carefully disguised and the phrase as 
such is never used in the book, lurking 
in the background of this, as of all 
other crusades for a world-wide code 
of “human rights” enforceable by a 
supranational authority, is the old 
bogey of world government. This is 
the “world order” sought to be estab- 
lished. 

FRANK E, HoLMAN 


Seattle, Washington 
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Aves CONTROL AND INSPEC- 
TION IN AMERICAN LAW. By Louis 
Henkin. New York: Columbia Univer- 
sity Press. 1958. $5.50. Pages xii, 289. 


If ever there is negotiated an effective 
arms control scheme, then “Inevitably 
the control plan will have to operate 
equally in the United States and in the 
Soviet Union.” This means, in plain 
English, that if we or the United 
Nations may send inspectors into Rus- 
sia, then, necessarily, the Soviets or the 
U.N. must be permitted to send inspec- 
tors here. What rights will such agents 
have, not only as against the Govern- 
ment of the United States, but also as 
against its citizens? 

In the work under review, Professor 
Henkin of the University of Pennsyl- 
vania Law School addresses himself to 
that inquiry, in a book that he modestly 
calls “essentially a memorandum of 
law, an examination of problems which 
arms control and inspection may raise 
under the Constitution and laws of the 
United States”. His work is actually 
a superb legal treatise, one that re- 
flects not only the insights he gained 
as law clerk to, successively, Judge 
Learned Hand and Mr. Justice Frank- 
furter, but also his first-hand knowl- 
edge of modern war, obtained while 
serving as an infantryman in .World 
War II (and, be it noted, earning a 
Silver Star in the process). 

Professor Henkin has covered every 
relevant phase of the basic problem, 
blending a fruitful imagination as to 
the many situations which international 
arms control would create with a sound 
and discerningly judicial level-headed- 
ness as to the proper answers. Every 
chapter in his book is a self-contained 
monograph; unfortunately only a few 
of the questions that he raises and dis- 
cusses can even be suggested here. 


Thus, any treaty dealing with arms 
contro! necessarily poses the issue of 
the relationship between treaties and 
the Constitution, an issue which pro- 
voked the Bricker Amendment, whose 
supporters seem not yet to be quite 
placated by Reid v. Covert, 354 U. S.1, 
15-19, 66 (if indeed they are aware of 
that decision). But to arrive at the (at 
least) reasonably obvious conclusion 
that the Constitution would prevail 
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over any treaty provision in conflict 
therewith is only the beginning of the 
present inquiry. 

What kind of inspection would be 
permitted? Is the U.N. arms inspector 
to be assimilated to a policeman search- 
ing a house, or to the municipal health 
official similarly entering a dwelling 
(whose rights were considered in Frank 
v. Maryland, 359 U. S. 360) ? Will the 
arms inspector be allowed to tap wires? 
And to what extent will he be able to 
force American citizens, whether Gov- 
ernment employees or otherwise, to 
give testimony ? Assuming congression- 
al implementation of the broadest treaty 
provisions, what sanctions will be avail- 
able against non-compliance, and what 
protection will be left the citizen in the 
face of possible abuses of inspection? 

To what extent will the states be 
called on to amend their laws to permit 
the international inspectors to function 
without interference? And how far 
must those inspectors rely upon local 
cooperation, whether or not imple- 
mented by sanctions? 

Or, could Congress dispose of its 
own responsibilities by agreeing to 
permit an international agency to effect 
the inspections? Would this be an in- 
valid delegation of federal power? 
Would it be constitutionally feasible to 
turn alleged violators over to a wholly 
international tribunal? And, if so, 
what sanctions would such bodies be 
able to apply against American citizens? 

These questions—and the answers to 
them—should be pondered by anyone 
who glibly suggests that the Soviets 
must forthwith agree to submit to arms 
inspections in order to show their good 
faith. Are we prepared to do likewise? 
The unlikelihood of Soviet agreement 
will undoubtedly make it unnecessary 
to face up to that not inconsiderable 
issue, but to conclude as much is as- 
suredly not to suggest in the slightest 
that Professor Henkin’s study does not 
deserve close examination, or that it is 
not most valuable in clarifying our 
own thinking. Most valuable, and ex- 
tremely well done. 


At a time when too much legal 
writing is both slovenly and inexact, it 
comes not only as a pleasure but as a 
welcome reassurance to read the pres- 
ent work, which attains the highest 
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standards: it is at once well written, 
scholarly and thoroughly lawyerlike. 
The more pity, then, that its extensive, 
learned and lucid footnote references 
have been relegated to the end of the 
volume, with resultant inconvenience 
and indeed discomfort to the reader. 
Such a denigration of scholarship is 
particularly inexcusable when, as in 
this instance, it has been committed by 
a university press. 
FREDERICK BERNAYS WIENER 

Washington, D. C. 


Wacrer REUTHER. By Eldorous 
L. Dayton. New York: Devin-Adair 
Company. 1958. $4.50. Pages 280. 

This is a book that was needed. The 
life of Walter Reuther was really a 
closed book to many people who had 
heard a great deal about him. But 
what they had heard about him had 
seldom presented a true picture of the 
man. This book is particularly valuable 
because of the obvious effort of the 
author to avoid catering to any preju- 
dice and to present a many sided view 
of a complex man. 

Walter Reuther emerges from this 
careful study as a shrewd, demagogic 
labor leader. His personal conduct is 
quite self-righteous. He does n-* smoke 
or drink or use obscene language. Yet 
when his activities are examined close- 
ly they appear so ruthlessly calculated 
to advance his individual power and 
glory that they should not excite the 
admiration which his partisan follow- 
ers would like to arouse in well mean- 
ing but deluded idealists of the labor 
movement. 


In truth the entire book is a dis- 
illusioning exposition of the tough and 
crude selfishness of much of what is 
accepted as labor leadership. There is 
merit and demerit in the habit of the 
author of digressing constantly from 
the life of Reuther into painting the 
environment in which he has worked, 
and even the historical background 
which helps to explain the forces with 
which Reuther has dealt. At times these 
side excursions of a paragraph or a 
page have the irritating effect of com- 
mercials on T.V. which interrupt a 
thrilling narrative to extol the virtues 
of a deodorant. Yet it must be conceded 
that all of Dayton’s interruptions have 





a definite purpose in aiding one to 
understand even the more disagreeable 
methods and objectives of the oft-times 
puzzling Reuther. 


If you would like to know Reuther’s 
ambitions it is clear from this biog. 
raphy that they are boundless. You 
have no doubt that he would like to be 
President of the United States. But 
you will see that he is probably aware 
of the practical impossibility of achiy- 
ing such an aim and may be quite 
content to make someone else President. 
He would enjoy the accomplishment 
particularly if he could see himself as 
obviously more powerful than the 
President. His rigorous control of 
Governor Williams of Michigan indi- 
cates clearly that he is a stern task- 
master of politicians whom he ad- 
vances. As an example Dayton relates 
that he “tells the Governor” not to 
extradite one of the U.A.W. criminal 
goons from Michigan to Wisconsin, 
which in fact, the Governor refused to 
do for some years. 

The political philosophy of Reuther 
appears to be that of a thorough-going 
but practical-minded socialist. He is 
actively anti-Communist despite his 
earlier liking for Soviet Russia. He 
knows too well how alien Communism 
ig to popular American thinking. But 
he also knows that, disguised as a wel- 
fare state, millions of Americans will 
support a more-and-more socialistic 
government. So Reuther is in the van- 
guard of the American labor leaders 
who advocate the welfare state day in 
day out and are doing their best to 
convert both our major political parties 
into socialist labor parties. 

As his words and actions are inter- 
preted by Dayton it becomes evident 
that Reuther, although the “autocrat 
of the bargaining table”, is much more 
interested in expanding his political 
power than in being a successful ad- 
vocate of higher wages and _ better 
working conditions. He is a_ self- 
described “architect of the future”, 
whose objectives are political controls 
to make over government and enter- 
prise to suit his ideals of a society 
ruled by a labor autocracy. He is in 
his own estimation—as Dayton sum- 
marizes him—‘‘a latter-day Moses 
whose self appointed task is to lead the 
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oppressed out of capitalistic bondage 
into the Promised Land of socialistic 
planning, full employment, and guaran- 
teed income for all”. 

There can be little question that 
Reuther believes in his own idealism. 
Almost all demagogic leaders are im- 
bued and fortified with confidence in 
their own righteousness. Yet there is a 
craftiness in Reuther’s advance, an 
arrogant inconsistency between his 
methods and his high sounding speeches 
that leads one to wonder how far he is 
self-deceived. Far enough evidently to 
sacrifice personal gain of a financial 
nature for the advance of his pro- 
grams. But not far enough probably 
to play second fiddle to a man who 
might be a greater leader. However, 
this is an academic assumption because 
it is quite unreasonable to assume that 
Reuther would ever reach the conclu- 
sion that a rival was a better man 
than he. 


With the aid of Eldorous Dayton we 
view Walter Reuther not as a lovable 
or even admirable labor leader but as 
a very canny and ambitious politician 
who will advance himself a long way 
while doing some good and much harm 
to the people he professes to serve. 


Donatp R. RICHBERG 


Charlottesville, Virginia 


Rewrs OUTLINES OF CRIMI- 
NAL LAW. Edited by J. W. Cecil 
Turner. New York: Cambridge Univer- 
sity Press. 1958. $11.00. Pages 628— 


xiii. 


C, \SES ON CRIMINAL LAW. By 
J. W. Cecil Turner and A, LL. Arm- 
itage. New York: Cambridge University 
Press. 1958. $11.00. Pages 690—xxiii. 

Mr. Turner, who had a hand in the 
preparation of each of these books, 
describes the British criminal law as 
“a conglomerate mass of rules based 
upon the ancient common law of Eng- 
land as modified and extended by the 
authoritative decisions of the judges in 
the long passage of history, and vastly 
enlarged by the addition of statutory 
enactments made by Parliament from 
time to time, to meet the needs of the 





moment.” It is a fair description, and 
illustrates the need for a dependable 
guide for the student who first enters 
upon its tangled way. This need was 
initially supplied many years ago by 
the late Professor Courtney Stanhope 
Kenny in two forms: first, a treatise 
outlining the principal aspects of the 
subject, and secondly, a collection of 
cases illustrative of the various points 
involved. However the last edition of 
each of these which Professor Kenny 
was able to supervise before his death 
appeared more than thirty years ago; 
and it has remained for his pupil, 
J. W. Cecil Turner, to bring them down 
to date, in the former case by succes- 
sive revisions of the text embodying 
new material, and in the latter by the 
compilation of a new volume (now it- 
self in its second edition) based upon 
his teacher’s original casebook. To- 
gether they serve as an admirable in- 
troduction to English criminal law, 
whether for the beginning student in 
the field or for one interested in the 
comparative values and relationships 
in respect to our own somewhat diver- 
gent system of criminal jurisprudence. 

For the latter purpose the “Out- 
lines”, being narrative in form, is per- 
haps most appropriate. Anyone who 
completes the reading of its more than 
six hundred pages will gain from the 
experience an unusually clear concept 
of just what the English criminal law 
consists of, as well as of the historical 
development which has culminated in 
its present form. While the reader may 
agree with the author that “The truth 
appears to be that no satisfactory 
definition has yet been achieved, and 
that it is, indeed, not possible to dis- 
cover a legal definition of crime which 
can be of value for English law”, still 
he will find delineated with admirable 
precision the various categories of 
crime which go to make up the subject 
matter upon which the criminal law 
operates. The remaining third of the 
book is devoted to summaries of the 
modes of judicial proof required to 
establish 
crimes, and the criminal procedure 


the commission of these 
followed in England to determine the 
guilt or innocence of the accused. 

The author is careful to state at the 
outset that “this book makes no claim 
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or pretence to be a work on criminal 
on the contrary, he 
describes it as “a text book for begin- 
ners”. Within this limitation, it fully 
accomplishes its purpose. The text has 
been extensively revised from that of 
the last previous edition which appeared 
six years ago, and over four hundred 
new cases have been cited. Whether 
this expansion of the body of criminal 
law has resulted in clarification or fur- 


jurisprudence” ; 


ther obfuscation is open to question; 
it may be that many of them have had 
the same effect which the editor at- 
tributes to the Homicide Act of 1956, 
which, he says, “has created problems 
which have required the retention, 
from the last edition, of many pages 
which clearer thinking on the part of 
the legislature would have made it 
possible to relegate to historical trea- 
tises”. Despite this handicap Mr. 
Turner has succeeded in dealing ade- 
quately with a tremendous amount of 
material within a relatively limited 
compass, for which the reader who 
seeks only a general knowledge of the 
subject should be appropriately grate- 
ful. 

For those who require more detailed 
instruction, the cases themselves afford 
an almost inexhaustable mine of in- 
formation. To the more than four hun- 
dred reports included in his original 
revision of Professor Kenny’s case 
book, Mr. Turner has now added in a 
supplement forty-one decisions handed 
down since 1952, which are printed in 
full, together with a number of others 
which are briefly noted, a total of 
about one hundred and twenty pages of 
new material. The general headings 
and subheadings under which the cases 
are grouped in both the main body of 
the work and in the supplement are 
substantially the same as those em- 
ployed in the treatise, except that the 
section on procedure has been omitted. 
In this way cross-references are greatly 
simplified, and the two volumes com- 
plement each other to a large extent. 
Together they form the matching seg- 
ments of a portal giving easy access to 
the vast and fascinating domain of the 
English criminal law. 


Water P. ARMSTRONG, Jr. 


Memphis, Tennessee 
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Pace DISCRIMINATION IN 
PROPERTY AND LIABILITY IN- 
SURANCE. By C. Arthur Williams, 
Jr., Minneapolis: The University of 
Minnesota Press. 1959. $2.50. Pages 
vi, 100. 


This monograph by a Professor at 
the University of Minnesota is one of a 
series published by it as Studies in 
Economics and Business. As the title 
indicates, this work is limited to pricing 
practices in the two named fields. It 
is further limited to the activities of 
stock and mutual insurers selling these 
types of coverage on the advance- 
premium, rather than assessment, basis. 
Thus limited, the book will be of pri- 
mary interest to insurers, state insur- 
ance departments and their counsel 
concerned with the fair pricing of pol- 
icies and contracts—rather than to the 
more numerous general insurance prac- 
titioners, concerned with the scope of 
coverages and the possibilities of col- 
lecting claims under them. 

For the class of intended readers, 
Professor Williams has done yeoman 
service in reviewing the copious au- 
thorities cited in his footnotes and 
bibliography and in supplementing this 
research by extensive correspondence 
with insurance executives and state in- 
surance department personnel. Against 
this extensive background he sketches a 
number of fundamental and important 
problems, together with outlines of the 
varying views which may lead to their 
solution. 

He starts with the definition “unfair 
price discrimination exists when there 
are price differences which do not cor- 
respond to differences in cost or cost 
differences which are not reflected in 
price differences”. Then follows a dis- 
cussion of the varying views as to 
proper definition of these terms in in- 
surance and in other fields. What 
should be the nature of these costs: 
average, full, marginal, incremental, 
anticipated, actual, individual, aggre- 
gate, or other? What should be the 
correspondence between prices and 
costs: equal mark-ups, equal ratios, 
equal returns on investment, etc.? 


Next he turns specifically to insur- 
ance and a consideration as to how 
price discriminations (whether or not 
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fair) are effected by general rating 
methods (individual, class, schedule, 
experience and retrospective) by the 
practice of pricing in concert, by meth- 
ods of allocating expenses and profits, 
by payment of dividends, and by sell- 
ing group coverages. Pointing out the 
impossibility of devising perfectly equi- 
table premium structures, he suggests 
methods of evaluation based on theoret- 
ical soundness and practicability of ap- 
plication and enforcement. 


In the latter portion of the book 
Professor Williams reviews the history 
and current practice of state regulation 
of “unfair discrimination” (as vari- 
ously defined both within and among 
classes of insureds) by statutes and by 
administrative rules. In this connection 
he chooses as illustrative the treatment 
by insurance commissioners of three 
issues which he feels of especial im- 
portance: the gradation of expenses 
by size of premium in workmen’s com- 
pensation insurance; multiple-location 
rating plans in fire insurance; and uni- 
form accounting. Finally, to indicate 
the type of case in which issues of un- 
fair discrimination are raised in the 
courts, and the extent to which these 
tribunals tend to uphold prior actions 
of administrative officials, he summar- 
izes the litigation over installment 
premium endorsements, classification 
of compulsory automobile insurance 
rates, deviations from bureau fire in- 
surance rates, the use of independent 
dwelling rates, and premium discount 
or retrospective rating plans for work- 
men’s compensation coverages. 


The book is both thought provoking 
and a source of valuable material for 
further research. 


Rosert B. Ety III 


Philadelphia, Pennsylvania 


American MINDS: A HISTORY 
OF IDEAS. By Stow Persons. New 
York: Henry Holt and Company. 1958. 
$7.50. Pages 467. 

This work affords a good introduc- 
tion to and review of the succession of 
seminal thinkers who have contributed 
to the growth of our country from its 
earliest colonial days to the present. 
“The object of the book is to indicate 
the leading characteristics of each suc- 





cessive social mind and to illustrate 
them with the discussion of representa. 
tive thinkers and movements. The 
method might be described as cross 
sectional rather than chronological or 
systematic.” 


The author does, however, quite 
naturally follow a chronological pat- 
tern and he divides his material into 
five periods which he styles “The 
Colonial Religious Mind” (1620-1660), 
“The Mind of the American Enlighten. 
ment” (1740-1812), “The Mind of 
Nineteenth-Century Democracy” (1800- 
1860), “The Naturalistic Mind” (1885. 
1929) and “The Contemporary Neo- 
democratic Mind”. 

The first part is of interest to the 
lawyer for the historical background 
in the religious atmosphere of the 
colonies wherein the polity of our 
states and nation was born. But it was 
in the period of the so-called Enlighten- 
ment that we find men who “were the 
first to crystallize a truly indigenous 
American mind”. Their experiences 
“were unique, and so the mood and 
emphases that they imparted to the 
common stock of ideas were distinctly 
their own.” In this early period we 
find evidences of the natural law con- 
cept, the theory of the social contract 
arising out of the covenant theology 
and the colonial charters, and _ the 
commitment to constitutionalism with 
a government based on balanced or 
mixed powers. 


In the first half of the nineteenth 
century, the growth of democracy car- 
ried with it “the equation of citizen- 
ship with suffrage”. During this period 
there was an immense growth of volun- 
tary associations of all sorts, a fact 
which much impressed de Tocqueville. 


The concluding sections treat of the 
rise and decline (in the author’s eyes) 
of the naturalistic pattern of thought. 
“The naturalistic mind comprised a 
fairly well-defined bundle of ideas held 
by many Americans between the Civil 
War and the Great Depression of the 
1930’s. At no time during that period, 
however, did naturalism completely 
dominate American thinking .. . since 
the Depression and the rise of totalitar- 
ianism in Europe, its influence has 


(Continued on page 858) 
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Department of Legislation 
Charles B. Nutting, Editor-in-Charge 











Congressional Investigations — A Turn in the Road? 


Writing for this department in 
August, 1956,! the editor-in-charge re- 
marked that the courts have moved in 
almost a complete circle since Kilbourn 
vy. Thompson,” which took a restrictive 
view of the power of congressional in- 
vestigating committees, and McGrain 
v. Daugherty,* in which almost exactly 
the opposite attitude prevailed. The 
validity of this observation appeared to 
be confirmed by the decision in Watkins 
yv. United States,* also noted in these 
pages.” 
other decision by the Supreme Court 
tends to make the generalization ques- 
tionable. 

This decision is Barenblatt v. United 
States,6 in which, by a five-to-four 
majority the Court, speaking through 
Mr. Justice Harlan, upheld a conviction 
for contempt of Congress arising from 
the refusal of the defendant to answer 
questions put to him by a subcommittee 
of the House Committee on Un-Ameri- 
can Activities. The subcommittee had 
been pursuing an inquiry into Commu- 
nism in education, and the defendant, 
a college instructor, had been asked 
questions regarding his possible rela- 
tionship with the Communist Party. 
He refused to answer, basing his re- 
fusal not on the self-incrimination 
clause of the Fifth Amendment but on 
various other grounds involving the 
power of the subcommittee to ask the 
questions or conduct the inquiry. 


More recently, however, an- 


The majority opinion discusses sev- 
eral points, most of which were in- 
volved in the Watkins case. Briefly, it 
was decided that the rule authorizing 
the subcommittee considered in the 


ght of its legislative history was not 


un onstitutionally vague, that the per- 


inency of the questions was sufficiently 
unerstood by the witness and that the 
Congress had legislative power in the 
fie!|! which, on balance, outweighed the 
alled “First Amendment freedoms” 
the defendant. A dissenting opinion 


a 


~~ 


oO 


by Mr. Justice Black, concurred in by 
the Chief Justice and Mr. Justice 
Douglas, expressed directly opposite 
views, as will be observed later. 


It is, perhaps, not surprising that 
both the majority and minority pur- 
ported to follow the Watkins decision. 
The lack of a clear rationale in that 
opinion has been noted elsewhere.‘ 
However, in the light of the instant 
it may be fair to say that it 


stands for at least these propositions: 


case, 


(1) The authority of an investigating 
committee to act must be determinable 
from the rule or resolution creating it; 
(2) A valid legislative purpose as 
distinct from a purpose merely of ex- 
posure must be shown; (3) The wit- 
ness must be informed as to the perti- 
nency of the particular question in 
relation to the legislative purpose. 

As to the first point, the majority 
opinion in the Barenblatt case seems 
equivocal: Although apparently decid- 
ing that the rule creating the committee 
was not unconstitutionally vague, it is 
said that the sole basis of the Watkins 
decision was the question of pertinency 
and that this question, under the 
Watkins doctrine, might be resolved 
by reference to other things than the 
rule. This conclusion seems highly 
questionable. If, as the present writer 
has suggested,* a reasonably clear dele- 
gation of authority from the Congress 
is essential, it obviously cannot be sup- 
plied by statements from committee 
chairmen or others. This matter goes 
to the validity of the delegation and not 
actually to the question of pertinency 
at all. There are really two points in- 
volved here. One is the question of 
power, to be determined by reference 
as the Chief 
Justice called it in the Watkins case. 


to the rule or “charter” 
The other is the question of pertinency. 
Both questions must be answered in 
favor of the Government if a conviction 


for contempt of the Congress can be 
sustained. 

As to the vagueness of the rule, the 
majority opinion, although conceding 
that it lacks clarity, seems to conclude 
that it is sufficiently clear in the light 
of the legislative history. “Just as legis- 
lation is often given meaning by the 
gloss of legislative reports, adminis- 
trative interpretation and long usage, 
so the proper meaning of an authoriza- 
tion to a congressional committee is 
not to be derived alone from its ab- 
stract terms unrelated to the definite 
content furnished them by the course 
of congressional actions.” 

Although used in the Watkins case 
with apparently opposite results!° reli- 
ance on extrinsic evidence of this type 
in a case where the clarity of the rule 
is an essential part of a criminal prose- 
cution is surely open to question."! 
Whether the rule be regarded as the 
source of the committee’s power or as 
the basis of enabling the witness to 
judge the pertinency of the inquiry, it 
should still be the rule rather than the 
gloss (practically unavailable to the 
witness) which controls. 

The rule as illuminated by the gloss 
is also relied upon by the majority as 
showing a valid legislative purpose 
underlying the particular inquiry. It 
is said that an investigation of Commu- 
nism is indicated as the purpose and 
that this is not merely “exposure for ex- 
posure’s sake”. The fact that the field 
of education is involved does not de- 
stroy the validity of the purpose. The 
last proposition seems reasonable 
enough. Whether the investigation was 
in aid of possible legislation or merely 
for the purpose of exposure is a ques- 
tion of fact on which the members of 
the Court took sharply opposing posi- 
tions on exactly the same evidence. 
Both the majority and minority seem 
to agree that exposure alone is not a 
proper legislative purpose, however, 
and this strengthens the view expressed 

(Continued on page 850) 
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Review of Recent 
Supreme Court Decisions 


Constitutional law... 
contempt 

Scull v. Virginia, 359 U. S. 344, 
3 L. ed. 2d 865, 79 S. Ct. 838, 27 
U.S. Law Week 4311. (No. 51, decided 
May 4, 1959.) On writ of certiorari to 
the Supreme Court of Appeals of Vir- 
ginia. Reversed. 

This case overturned Scull’s convic- 
tion of contempt imposed when he 
refused to obey a court order to answer 
questions put to him by the Committee 
on Law Reform and Racial Activities 
of the Virginia General Assembly. The 
conviction was reversed because of 
what the Court called “an unmistakable 
cloudiness” in the record, so that Scull 
could not tell what information was 
sought of him or why it was sought. 
This was a violation of his rights under 
the Fourteenth Amendment, the Court 
declared. 


Scull appeared before the Committee 
in response to a subpoena. The Com- 
mittee chairman, in response to a re- 
quest by Scull for clarification of the 
subject-matter of the inquiry, said that 
the Committee was studying the tax 
status of racial organizations and of 
contributions to them; the effect of in- 
tegration or its threat on the public 
schools of Virginia and on the state’s 
general welfare; and the violation of 
statutes against “champerty, barratry, 
and maintenance, or the unauthorized 
practice of the law”. The Chairman 
told Scull that several of the subjects 
“primarily do not deal with you”. The 
thirty-one questions that Scull refused 
to answer included questions about his 
membership in the National Associa- 
tion for the Advancement of Colored 
People, whether he had contributed 
money to suits designed to bring about 
racial integration in the schools, 
whether he felt qualified to counsel a 





Reviews in this issue by Rowland Young. 
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fellow citizen about his legal rights, 
whether anyone else used the Postal 
Box Number used by his firm, and a 
number of questions dealing with his 
acquaintance with named individuals. 
Scull’s conviction of contempt was up- 
held by the Virginia Supreme Court of 
Appeals. 

The Supreme Court reversed in an 
opinion written by Mr. Justice BLACK 
and announced by Mr. Justice HARLAN. 
The Court declared that the events lead- 
ing up to Scull’s subpoena, “as well as 
the questions asked him, make it un- 
mistakably clear that the Committee’s 
investigation touched an area of speech, 
press, and association of vital public 
importance”. The record shows, the 
Court said, that the purposes of the 
inquiry were so unclear that Scull did 
not have an opportunity of understand- 
ing the basis for the questions or the 
justification on the part of the Commit- 
tee for seeking the information he re- 
fused to give. “To sustain his convic- 
tion for contempt under these circum- 
stances would be to send him to jail 
for a crime he could not with reason- 
able certainty know he was commit- 
ting”, the Court said. 

The case was argued by Joseph L. 
Rauh, Jr., for the petitioner and by 
Leslie Hall for the respondent. 


Constitutional law. . . 
exhaustion of state 
remedies 

Irvin v. Dowd, 359 U. S. 394, 3 L. 
ed. 2d 900, 79 S. Ct. 825, 27 U. S. Law 
Week 4294. (No. 63, decided May 4, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Seventh Circuit. Reversed and re- 
manded. 

In this suit for habeas corpus, begun 
in the District Court, the petitioner 
contended that his conviction for mur- 
der in an Indiana court was obtained 


George Rossman 


EDITOR-in-CHARGE 





in violation of the Fourteenth Amend. 
ment. The District Court dismissed the 
writ, acting under 28 U.S.C. §2254, 
which provides that habeas corpus shall 
not be granted “unless it appears 
that the applicant has exhausted the 
remedies available in the courts of the 
state. ..”’The Court of Appeals affirmed. 

The petitioner had been convicted of 
one of a series of six murders that had 
aroused great indignation in the Evans- 
ville area. He had obtained one change 
of venue on the ground that the state 
of public opinion made it impossible 
to empanel an unbiased jury, and, he 
was barred by statute from a second 
change although his counsel attempted 
to obtain one. During the trial, the 
state’s prosecuting attorney took the 
stand and testified that the petitioner 
had orally confessed the crime, and 
the prosecutor was permitted, over ob- 
jection, to vouch his own testimony to 
the jury in summation. The jury im- 
posed the death penalty. 

The defense counsel filed a motion 
for a new trial, but this was denied 
because the petitioner had escaped from 
custody and was at large at the time. 
Under Indiana law, denial of a motion 
for a new trial is not directly appeal- 
able: the denial can only be challenged 
in an appeal from the judgment of con- 
viction. The petitioner’s appeal to the 
Indiana Supreme Court assigned only 
one ground of error—the denial of a 
new trial, the petitioner’s brief begin- 
ning with the statement that this single 
assignment of error combined all errors 
alleged to have been committed at the 
trial. The state supreme court affirmed 
the conviction, its opinion discussing 
both the procedural question whether 
the motion for a new trial should have 
been granted and the alleged denials of 
petitioner’s constitutional rights issues. 
The federal courts had refused the writ 
of habeas corpus on the theory that the 
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stale supreme court had rested its de- 
cision on the procedural points. 

Mr. Justice BRENNAN, speaking for 
the Supreme Court, reversed and re- 
manded, holding that the Indiana court 
had rested its decision on the consti- 
tutional questions raised. The state 
court had discussed both issues, the 
Court declared, but after concluding 
that there was no error in denying the 
motion for a new trial, the state court 
had gone on to say, “Our decision on 
the point under examination makes it 
unnecessary for us to consider the 
other contentions of the appellant; 
however, because of the finality of the 
sentence in the case we have reviewed 
the evidence to satisfy ourselves that 
there is no miscarriage of justice in 
the case. . .” The state court had gone 
on to discuss the constitutional merits, 
the Court said, and had concluded by 
saying that “It does not appear... 
that the appellant was denied due 
process of law . . .” Since the state 
judgment rested on_ constitutional 
issues, the Court held, denial of the 
writ of habeas corpus had to be re- 
versed and the cause remanded. 


Mr. Justice STEWART announced that 
he concurred “with the understanding 
that the Court does not here depart 
from the principles announced in Brown 
v. Allen, 344 U.S. 443”. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion which read the 
Indiana court’s opinion as resting on 
the state procedural grounds. The 
Court, this opinion complained, was 
simply erasing a seven-page discussion 
of state law by the Indiana court. The 
state court’s discussion of the constitu- 
tional issues was purely gratuitous in 
this view. 

Mr. Justice HARLAN wrote a dis- 
senting opinion in which Mr. Justice 
FRANKFURTER, Mr. Justice CLARK and 
Mr. Justice WHITTAKER joined. The 
position taken here was that the Indi- 
ana court could, in its discretion, have 
disregarded the procedural defects, and 
it had chosen not to do so only after it 
had satisfied itself that the procedural 
requirements would not work a mis- 
carriage of justice. This was the reason 
for its discussion of the constitutional 
questions, according to this dissent. 


The case was argued by James D. 
Lopp and Theodore Lockyear, Jr., for 
petitioner and by Richard M. Givan 
for the State of Indiana. 


Constitutional law... 
search and seizure 
Frank v. Maryland, 359 U. S. 360, 
3 L. ed. 2d 877, 79 S. Ct. 804, 27 U.S. 
Law Week 4304. (No. 278, decided 
May 4, 1959.) On appeal from the 
Criminal Court of Baltimore, Mary'and. 


Affirmed. 


This decision upheld the right of a 
Baltimore health inspector to enter a 
private home to conduct an inspection 
without a search warrant. 


The health officer attempted to in- 
spect the premises of the appellant 
after receiving a complaint that there 
were rats in a neighbor’s basement and 
he had found a pile of debris and evi- 
dence of rat-infestation behind appel- 
lant’s home. The appellant refused to 
admit the inspector to his house. The 
inspector returned the next day, accom- 
panied by two policemen, and, when 
no one answered his knock, thereupon 
swore out a warrant for appellant’s 
arrest, alleging a violation of a pro- 
vision of the Baltimore City Code 
which authorizes the Commissioner of 
Health, upon suspicion of a nuisance 
in any house to “demand entry therein 
in the day time, and if the owner or 
occupier shall refuse or delay to open 
the same and admit a free examination, 
he shall forfeit and pay for every such 
refusal the sum of Twenty Dollars”. 
Appellant was fined twenty dollars, and, 
on appeal, the Criminal Court in a de 
novo proceeding, also found him guilty. 
The state Court of Appeals denied 
certiorari. 

Mr. Justice FRANKFURTER delivered 
the Supreme Court’s opinion affirming. 
In holding that there was no violation 
of due process, the Court apparently 
felt that the search demanded here by 
the authorities was reasonable. The in- 
spection, it said, “is merely to deter- 
mine whether conditions exist which 
the Baltimore Health Code proscribes. 
If they do appellant is notified to 
remedy the infringing conditions. No 
evidence for criminal prosecution is 
sought to be seized. Appellant is sim- 
ply directed to do what he could have 
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been ordered to do without any in- 
spection, and what he cannot properly 
resist, namely, act in a manner con- 
sistent with the maintenance of mini- 
mum community standards of health 
and well-being, including his own.” 
The Court found that the procedure 
provided for by the ordinance was 
“hedged about with safeguards de- 
signed to make the least possible de- 
mands on the individual occupant and 
to cause only the slightest restriction 
on his claims of privacy”. The Court 
found historical precedent for search 
without a warrant going back at least 
two hundred years, and it distinguished 
this case from a search for evidence to 
be used in criminal prosecutions, the 
issue, it said, on which “the great bat- 
tle for fundamental liberty was fought”. 

Mr. Justice WHITTAKER noted his 
concurrence in the Court’s opinion, 
“being convinced that the health in- 
spector’s request for permission to enter 
petitioner’s [sic] premises in mid-day 
for the sole purpose of attempting to 
locate the habitat of disease-carrying 
rodents ... was not a request for per- 
mission to make, and that the Code 
procedures followed did not amount 
to enforcement of, an unreasonable 
search. ..” 

Joined by the Curer Justice, Mr. 
Justice BLACK and Mr. Justice BRENNAN, 
Mr. Justice DoucLas wrote a strong 
dissent which declared that the decision 
“greatly dilutes the right of privacy 
which every homeowner had the right 
to believe was part of our American 
heritage”. The dissent pointed out that 
in many places, the health inspectors 
are the police themselves and that the 
presence of unsanitary conditions, in 
some jurisdictions, gives rise to crimi- 
nal prosecutions. The dissent declared 
that the Court “misreads history” when 
it relates the Fourth Amendment pri- 
marily to searches for evidence to be 
used in criminal prosecutions, and 
argued that there was no excuse for 
the inspector’s not obtaining a warrant 
here, since a whole day elapsed be- 
tween his first visit and the arrest. 

The case was argued by Benjamin 
Lipsitz for appellant and by C. Ferdi- 
nand Sybert and James H. Norris, Jr., 
for the appellee. 
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Fair Labor Standards Act... 
personal finance 
companies 

Mitchell v. Kentucky Finance Com- 
pany, Inc., 359 U. S. 290, 3 L. ed 815, 
79 S. Ct. 756, 27 U. S. Law Week 
4261. (No. 161, decided April 20, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Sixth Circuit. Reversed. 

In this case, the Secretary of Labor 
succeeded in including personal loan 
companies in the overtime and record- 
keeping provisions of the Fair Labor 
Standards Act, 52 Stat. 1060. 

Respondents were engaged in the 
business of making personal loans in 
amounts up to $300 to individuals and 
in purchasing conditional sales con- 
tracts from dealers in furniture and 
appliances. They employed ten full- 
time and two part-time employees. The 
case turned on whether the respondents 
came within the exemption from the 
provisions of the statute provided by 
Section 13(a) (2), which provides that 
the requirements shall not apply to 
“...any employee employed by any 
retail or service establishment... 75 
per cent of whose annual dollar volume 
of sales...is not for resale...” Until 
1949, personal loan companies were 
not considered to be retail establish- 
ments covered by the exemption, under 
rulings of the administrator, and when 
Congress amended the statute that year, 
it specifically provided that pre-1949 
interpretations by the administrator 
should remain in effect unless incon- 
sistent with the amended statute. The 
issue, then, was whether the 1949 
amendment broadened the scope of the 
coverage of the act so as to embrace 
personal loan companies. The Secre- 
tary brought suit to enjoin the respond- 
ents from violating the act. He was 
successful in the District Court, but was 
reversed by the Court of Appeals. 


Mr. Justice Hartan delivered a 
unanimous Supreme Court opinion re- 
versing the Court of Appeals. The 
Court said that the 1949 amendment 
was intended to change the statute so 
as to make it possible for business 
enterprises to achieve exemption even 
though more than 25 per cent of their 
sales were to other than private indi- 
viduals for personal consumption. The 
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qualifying businesses still had to meet 
the other requirements, including the 
one that they be “retail”. “Thus enter- 
prises in the financial field, none of 
which had previously been considered 
to quality for the exemption 
mained unaffected by the amendment 
...” the Court declared, rejecting re- 
spondents’ arguments that they were 
regarded as in the “retail end” of their 
industry and that their activities con- 
stituted the sale of a “service”. Any 
doubt, the Court said, was dispelled by 
explicit and repeated statements made 
by the sponsors of the 1949 amend- 
ment in the House and the Senate. 


e ce o Fe 


Mr. Justice STEwarT took no part in 
the consideration or decision of the 
case. 

The case was argued by Bessie 
Margolin for petitioner and by Harold 
H. Levin for respondents. 


Fair trade... 
fur labeling 

Federal Trade Commission v. Mandel 
Brothers, Inc., 359 U. S. 385, 3 L. ed 
2d 893, 79 S. Ct. 818, 27 U. S. Law 
Week 4301. (No. 234, decided May 4, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Seventh Circuit. Reversed. 

This decision dealt with the Commis- 
sion’s allegations that the respondent, 
a retail department store, had falsely 
invoiced and falsely labeled furs in 
violation of the Fur Products Labeling 
Act, 65 Stat. 175, 15 U.S.C. §69. 
Violations were found, and the Com- 
mission issued a cease-and-desist order. 
On appeal, the Court of Appeals struck 
from the order the prohibitions dealing 
with invoicing, on the ground that a 
retail sales slip was not an invoice, and 
it modified the portion of the order 
dealing with false labeling. 

Mr. Justice Douc.as reversed, speak- 
ing for a unanimous Supreme Court. 
The Commission had found that the 
respondent had violated the invoice 
provisions of the statute by failing to 
include in many of its retail sales slips 
its address, whether the fur was 
bleached, dyed or otherwise artificially 
colored, and the correct name of the 
animal producing the fur. These are 
three of the six categories of informa- 
tion required by the statute to be in- 


cluded on each invoice. The act de- 
fines invoice as “a written account, 
memorandum, list, or catalog, which is 
issued in connection with any com. 
mercial dealing in fur products or furs, 
and describes the particulars of any 
fur products or furs, transported or 
delivered to a purchaser, consignee, 
factor, bailee, correspondent, or agent, 
or any other person who is engaged in 
dealing commercially in fur products 
or furs”. It was the italicized phrase 
that led the Court of Appeals to con- 
clude that respondent’s retail sales slips 
were not invoices within the meaning 
of the statute, the reasoning being that 
the phrase modifies not only “any other 
person” but also all the other preceding 
terms in the subsection, including 
“purchaser”. The Court conceded that 
this was a possible construction, but it 
felt that to adopt this construction 
would remove some of the protection 
that Congress intended to afford to 
consumers and would require a “muti- 
lation” of the statutory language, since 
the prohibitions dealing with advertis- 
ing and mislabeling are plainly appli- 
cable to retail sales and are included 
in the same clause. 

As for the false labeling, the statute 
requires six categories of information 
to be included on fur labels; the Com- 
mission had found violations of only 
three of these, but its cease-and-desist 
order was directed against violations of 
all six. The Court of Appeals had 
struck from the order the prohibitions 
with respect to the three categories as 
to which no violation had been found. 
The Supreme Court reversed on the 
ground that it was within the “wide 
discretion” of the 
phrase its order to cover all six cate- 


Commission to 


gories. The disclosure requirements 
were closely interrelated, the Court 
noted, and the extent to which a par- 
ticular violator should be “fenced in” 
depended upon the facts of each case. 
The cease-and-desist order was [re- 
phrased to meet one of respondent's 
objections, a change in which the Com- 
mission acquiesced. 

The case was argued by Danie! M. 
Friedman for petitioner and by Samuel 
H. Horne for respondent. 


ace MN 3. 


Se ae 








Lab 


Ari 
419, ; 
U. S. 
cided 
orart 
Appe 

He 
viola’ 
Manz 
whicl 
ful fe 
ploye 
dusti 
acce] 
from 
any } 

Tk 
of e 
com! 
obta 
text. 
emp! 

mitt 
the | 
Inst 
he u: 
acco 
be n 
que1 
this 
was 
the 
con 
of / 

\ 

Cou 

hel 

this 
of 

Act 

Sec 

tio 

res) 
val 
by 
ex 
suc 
th: 
th 


the 





el 





se ree Ps eA 


bs Sere 





Labor law... 
‘gifts’ to bargaining 
representative 
Arroyo v. United States, 359 U. S. 
419, 3 L. ed. 2d 915, 79 S. Ct. 864, 27 
U. S. Law Week 4289. (No. 246, de- 
cided May 4, 1959.) On writ of certi- 
orari to the United States Court of 
Appeals for the First Circuit. Reversed. 


Here the petitioner was convicted of 
violating Section 302(b) of the Labor 
Management Relations Act of 1947, 
which provides that “It shall be unlaw- 
ful for any representative of any em- 
ployees who are employed in an in- 
dustry affecting commerce to receive or 
accept, or to agree to receive or accept, 
from the employer of such employees 
any money or other thing of value”. 

The petitioner was a representative 
of employees in an industry affecting 
commerce who embezzled $15,000 he 
obtained from the employers on a pre- 
text. As union representative on a joint 
employee-employer welfare fund com- 
mittee, he was given two checks for 
the fund to exhibit at a union meeting. 
Instead of depositing them in the fund, 
he used them to open another “welfare” 
account from which withdrawals could 
be made on his signature alone. Subse- 
quently, he converted large sums from 
this account to his personal use. He 
was convicted in the District Court for 
the District of Puerto Rico and the 
conviction was sustained by the Court 
of Appeals. 

Mr. Justice STEWART delivered the 
Court’s opinion reversing. The Court 
held that the petitioner’s conduct in 
this case came under Section 302(c) 
of the Labor Management Relations 
Act, which creates five exceptions to 
Section 302(b). One of these excep- 
tions makes 302(b) inapplicable “with 
respect to money or other thing of 
value paid to a trust fund established 
by such representative, for the sole and 
exciusive benefit of the employees of 
such employer. . .” The good faith of 
th employers here was not questioned, 
the Court pointed out. When they de- 
li\;red the checks to the petitioner, 
they intended to make a lawful pay- 
ment into the established welfare fund, 
ai! the transaction therefore was with- 
in the precise language of Section 
3\2(c), and there was no violation of 


the act. Undoubtedly what the peti- 
tioner did was a violation of Puerto 
Rico law, the Court said, but the legis- 
lative history of the Taft-Hartley Act 
made it plain that the purpose of Sec- 
tion 302 was not to assist the states in 
punishing criminal conduct traditional- 
ly within their jurisdiction. 

Mr. Justice CLARK, joined by Mr. 
Justice FRANKFURTER, Mr. Justice 
Douctas and Mr. Justice WHITTAKER, 
wrote a dissenting opinion. This opin- 
ion argued that Section 302(c) applies 
only when money or other thing of 
value is “paid to a trust fund”, and 
this money was never paid to a bona 
fide trust fund, since the fund estab- 
lished by the petitioner failed to com- 
ply with the statutory requirements for 
such a fund. The opinion also argued 
that this was an area “pre-empted” by 
the Federal Government and that it 
was a strange contradiction of recent 
holdings to force employees to go to 
the state courts for redress of this im- 
portant sanction of the Labor Manage- 
ment Relations Act. 


The case was argued by John R. 
Hally for petitioner and by Eugene S. 
Grimm for the United States. 


Labor law... 
municipal corporations 

Plumbers, Steamfitters, Refrigera- 
tion, Petroleum Fitters, and Appren- 
tices of Local 298, A. F. of L. v. County 
of Door, 359 U. S. 354, 3 L. ed. 2d 
872, 79 S. Ct. 844, 27 U. S. Law Week 
4314. (No. 396, decided May 4, 1959.) 
On writ of certiorari to the Supreme 
Court of Wisconsin. Reversed and re- 
manded. 

The petitioners in this case were 
restrained by a state court from picket- 
ing the Door County (Wisconsin) 
Courthouse after a non-union con- 
tractor successfully bid to do plumbing 
work in the place. The picketing 
brought all construction work on the 
Courthouse to a standstill since union 
workers refused to cross the picket 
lines. The Wisconsin Supreme Court af- 
firmed the award of the injunction. The 
petitioner contended that the dispute 
was subject to the jurisdiction of the 
National Labor Relations Board, and 
the respondent argued that, since a 
governmental subdivision was among 
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those seeking relief, the Board had no 
jurisdiction. 

The Supreme Court reversed award 
of the injunction in an opinion written 
by Mr. Justice BLAcK and announced 
by Mr. Justice Doucias. The Court 
noted that, absent the fact that Door 
County was a party to the litigation, 
there was no doubt that the N.L.R.B. 
would have exclusive jurisdiction, since 
the total cost of the project involved 
was $450,000, roughly half of which 
was the cost of materials brought in 
from outside Wisconsin. 

Although political subdivisions are 
expressly excluded from the statute’s 
definition of “Employer”, the Court re- 
jected the contention that to allow the 
County to file a complaint against the 
union would give it the advantages of 
the N.L.R.A. without subjecting it to 
the correlative responsibilities that the 
statute imposes. The Court cited Local 
25, International Brotherhood of Team- 
sters Vv. New York, N.H. and H. Rail- 
road, 350 U. S. 155, as controlling. In 
that case, it was held that a railroad 
could seek relief before the Board, al- 
though, like political subdivisions, rail- 
roads are expressly excluded from the 
term “employer” in the act. The posi- 
tion of a county and a railroad would 
seem to be identical under the statute, 
the Court said, rejecting respondent’s 
attempt to draw a distinction. The 
Board’s jurisdiction to grant relief 
would not interfere with county func- 
tions, the Court asserted, but rather 
would safeguard its interests. 

The case was argued by David Previ- 
ant for petitioners and by Donald J. 
Howe for respondents. 


Maritime law... 
jurisdiction 

SS. Monrosa v. Carbon Black Ex- 
port, Inc., 359 U. S. 180, 3 L. ed. 2d 
723, 79 S. Ct. 710, 27 U. S. Law Week 
4223. (No. 178, decided March 30, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Fifth Circuit. Writ dismissed. 

The respondent brought a libel in 
admiralty in the District Court for 
damages sustained to a shipment of 
carbon black during a voyage from 
Houston and New Orleans to various 
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Italian ports. The libel was in rem 
against the vessel, then in the port of 
Houston, and in personam against the 
vessel’s owner. The owner moved that 
the District Court decline jurisdiction 
on the ground that the parties had, by 
bill of lading, agreed that controversies 
over cargo damage should be settled 
only in the courts of Genoa, Italy. The 
District Court granted the motion, but 
was reversed by the Court of Appeals. 


The Supreme Court, speaking through 
Mr. Justice BRENNAN, agreed with the 
Court of Appeals that the provision of 
the bill of lading was in its terms in- 
applicable to suits in rem. The bill pro- 
vided that “no legal proceedings may 
be brought against the Captain or Ship- 
owners or their Agents in respect to 
any loss of or damage to any goods 
herein specified except in Genoa. . .” 
The initial words, the Court said, are 
“particularly appropriate to a restric- 
tion of the clause to in personam ac- 
tions. . .” The Court added that, while 
the parties were entitled to have the 
judgments of the lower courts as to 
whether the libel in personam was also 
maintainable, “we do not believe it a 
proper exercise of our discretionary 
jurisdiction to pass on that aspect of 
the case”. The Court dismissed the 
writ as improvidently granted. 

Mr. Justice HARLAN wrote a dissent- 
ing opinion in which Mr. Justice 
FRANKFURTER, Mr. Justice WHITTAKER 
and Mr. Justice STEwaRT joined. The 
dissent could not read the bill of lading 
as did the Court, saying that the Court’s 
view “imputes to the parties the draw- 
ing of a distinction the purpose of 
which is impossible to grasp”. The 
dissent also argued that the Court 
should have considered the validity of 
the bill of lading with respect to in 
personam actions. 


The case was argued by E. D. Vick- 
ery for petitioners and by Joseph T. 
McGowan for respondent. 


Maritime law... 

jurisdiction 
Romero v. International Terminal 
Operating Co., 358 U. S. 354, 3 L. ed. 
2d 368, 79 S. Ct. 468, 27 U. S. Law 
Week 4161. (No. 3, decided February 
24, 1959.) On writ of certiorari to the 
United States Court of Appeals for the 


Second Circuit. Judgment vacated and 
cause remanded. 

In this case, the petitioner, a seaman 
of Spanish nationality, sought to in- 
voke the jurisdiction of the Federal 
District Court under the Jones Act and 
Sections 1331 and 1332 of the Judicial 
Code in order to recover for injuries 
that occurred when he was struck by a 
cable on the deck of his ship at anchor 


in Hoboken. 


The petitioner filed suit against four 
separate corporate defendants—the two 
operating companies of the line by 
whom he was employed, a company 
engaged in carpentry work aboard the 
ship and a stevedoring firm. The suit 
under the Jones Act against the oper- 
ating corporations was for unseaworth- 
iness of the ship, maintenance and 
cure, and a maritime tort. Liability for 
a maritime tort was alleged against the 
other two corporations. The District 
Court dismissed the complaint for want 
of jurisdiction and the Court of Ap- 
peals affirmed the dismissal. 


The opinion of the Supreme Court 
was delivered by Mr. Justice FRANK- 
FURTER. The Court dismissed the com- 
plaint against the Compania Transat- 
lantica, the owners of the ship, but held 
that dismissal of the action based on 
the Jones Act as to the other respond- 
ents was erroneous. The petitioner had 
asserted a substantial claim under the 
Jones Act for recovery for the negli- 
gence of his employer, the Court de- 
clared, and that assertion alone was 
sufficient to empower the District Court 
to assume jurisdiction. The Court re- 
manded for further adjudication on the 
Jones Act claims against the stevedore 
and the carpenters. The dismissal of 
the complaint against the owners of the 
vessel was affirmed on the ground that 
both they and the seaman were Spanish 
and the agreement of hire was en- 
tered into in Spain. The Court cited 
Lauritzen v. Larsen, 345 U. S. 571, as 


controlling. 


The Court had the most difficulty 
with petitioner’s attempt to invoke in a 
federal court, the general maritime law, 
and twenty-two pages of its thirty-one- 
page opinion are devoted to a discus- 
sion of that question. The Court ex- 
amined in detail the history of the 
Judiciary Act of 1875, which was the 
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forerunner of Section 1331 of the Ju- 
dicial Code, under which petitioner 
sought to recover. The Act of 1875 
granted jurisdiction to the lower {ed- 
eral courts “of all suits of a civil nature 
at common law or in equity . . . arising 
under the Constitution or laws of the 
United States”. The Court pointed out 
that this language is taken from Article 
III, Section 2 of the Constitution, and 
that Article differentiates between 
“suits at common law or in equity” 
and “admiralty and maritime Jurisdic- 
tion”. The Court reasoned that this 
meant that the language of Section 
1331 did not include admiralty and 
maritime cases in its grant of jurisdic- 
tion to the lower federal courts. Tra- 
ditionally, the Court held, the federal 
courts’ admiralty jurisdiction was exer- 
cised by a judge without a jury. Gen- 
eral maritime torts were left to the 
state courts. The Court said that an 
examination of authorities from 1875 
to 1950 did not disclose a single hint 
that Congress had intended, by the act 
of 1875, to make a “drastic innovation” 
in the method by which the federal 
courts had administered admiralty law 
for almost a century. 


Mr. Justice BLACK wrote a dissenting 
opinion. In his view, the real core of 
the question was whether “a few more 
seamen can have their suits for dam- 
ages passed on by federal juries in- 
stead of judges”. He declared that 
federal jurisdiction and trial by a fed- 
eral jury was possible “for the reasons 
stated by Mr. Justice BRENNAN... 
and by Judge Magruder in Doucette v. 
Vincent, 194 F, 2d, 834, 839”. Mr. 
Justice BLack also disagreed with the 
Court’s holding that the Jones Act did 
not cover foreign sailors sailing in for- 
eign ships on foreign waters. Congress 
used the words “any seaman” in the 
statute he argued, and the Court’s opin- 
ion in Lauritzen v. Larsen “rested on 
notions of what Congress should have 
said, not on what it did say”. 

Mr. Justice Douc1as joined the first 
paragraph of Mr. Justice BLack’s dis- 
sent, dealing with the applicability of 
28 U.S.C. § 1331, but stated that he 
thought that Lauritzen v. Larsen was 
inapplicable to this case because of the 
numerous incidents in the transaction 
connected with the United States. 





M 
ion 
in p 
whil 
such 
and 
in tl 
are | 
of a 
Judi 
no g 
to th 
wen 
did | 
suite 
mon 
law 
visic 
178! 
in tl 
of a 
on. 
of § 
terp 
tion 
peti 
pres 
disp 
the 

T 
Just 
Just 
LAS 
cept 
diss 

T 
Pue 
peti 
Sidi 


Ma 


i 
chir 
L. e 
Law 
Apr 
tot 
for 


int 
act 


Mr. 
the 
did 
or- 
ess 
the 
in- 

on 
ave 


irst 
dis- 

of 

he 
was 
the 
ion 





Mr. Justice BRENNAN wrote an opin- 
ion dissenting in part and concurring 
in part. Here the argument was that, 
while there are certain classes of cases, 
such as the traditional in rem, prize, 
and seizure cases, that are wholly with- 
in the jurisdiction of admiralty, there 
are other suits under the maritime law 
of an in personam nature. The First 
Judiciary Act, enacted in 1789, granted 
no general federal-question jurisdiction 
to the lower federal courts, this opinion 
went on, but the Judiciary Act of 1789 
did contain a saving clause “saving to 
suitors, in all cases, the right of a com- 
mon law remedy, where the common 
law is competent to give it”. This pro- 
vision was a recognition that, prior to 
1789, some maritime claims were with- 
in the concurrent jurisdiction of courts 
of admiralty and law, the opinion went 
on. There was nothing in the language 
of Section 1331, according to this in- 
terpretation, that excluded the jurisdic- 
tion of maritime claims sought by the 
petitioner. Mr. Justice BRENNAN ex- 
pressed concurrence with the Court’s 
disposition of petitioner’s claims against 
the Compania Transatlantica. 

The CuiEF Justice joined in Mr. 
Justice BRENNAN’S opinion and Mr, 
Justice BLack and Mr. Justice Douc- 
Las noted that they also joined it “ex- 
cept to the extent indicated in their 
dissents”, 


The case was argued by Narciso 
Puente, Jr., and Silas B. Axtell for 
petitioner and by John L. Quinlan and 
Sidney A. Schwartz for respondents. 


Maritime law... 
liability of stevedore 
Herd & Company v. Krawill Ma- 
chinery Corporation, 359 U. S. 297, 3 
L. ed. 2d 820, 79 S. Ct. 766, 27 U. S. 
Law Week 4257. (No. 276, decided 
April 20, 1959.) On writ of certiorari 
to the United States Court of Appeals 
Jor the Fourth Circuit. Affirmed. 


In this decision, the Court held that 
the provisions of Section 4(5) of the 
Carriage of Goods by Sea Act, which 
limit the liability of an ocean carrier 
to a shipper to $500 per package of 
cargo, did not apply so as to limit the 
liability of a negligent stevedore. 


The respondents sold and agreed to 


deliver certain goods to a Spanish 
company. The goods consisted of sixty- 
two cases and were shipped by train 
from Detroit to Baltimore and were 
there taken in charge by an agent of 
the carrier. Respondents prepared a 
bill of lading which was signed by the 
carrier’s agent. The value of the goods 
was not declared. 

The petitioner was a_ stevedoring 
company engaged by the carrier to 
load cargo aboard the vessel. During 
the loading, one of the packages, con- 
taining a press weighing nineteen tons, 
fell into the harbor and was extensively 
damaged. This tort action was then 
filed in the District Court. The peti- 
tioners denied that they had been negli- 
gent and, alternatively, argued that if 
the damage was caused by their negli- 
gence, their liability was limited by the 
$500 limitation provided in the statute 
and by the parallel provisions of the 
bill of lading. The District Court held 
that the damage was the result of peti- 
tioners’ negligence and that the limita- 
tion-of-liability provisions were appli- 
cable only to the carrier. A judgment 
for $47,992.04 was awarded. The Court 
of Appeals affirmed. 

The Supreme Court unanimously af- 
firmed, speaking through Mr. Justice 
WuitTaker. The Court declared that 
the word carrier in the statute is clearly 
defined as including “the owner or the 
charterer who enters into a contract of 
carriage with the shipper” and no ref- 
erence is made to stevedores or agents. 

The Court also refused to accept the 
petitioners’ argument that, regardless 
of the language of the statute, it was 
nevertheless protected by the carrier’s 
limitation under a decision of the Fifth 
Circuit, A. M. Collins & Co. v. Panama 
R. Co., 197 F. 2d 893. This argument, 
said the Supreme Court, ran counter 
to a long-settled line of its own deci- 
sions that consistently held that an 
agent is liable for all damages caused 
by his negligence unless exonerated 
thereffom. The Court also found that 
a decision by the House of Lords, re- 
lied upon by the petitioner, did not 
support his case. 

The case was argued by George W. 
P. Whip for petitioner and by William 
A. Grimes for respondents. 


Supreme Court Decisions 


Maritime law... 
set-of fs 

United States v. Isthmian Steamship 
Co., 359 U. S. 314, 3 L. ed. 2d 845, 79 
S. Ct. 857, 27 U. S. Law Week 4285. 
(No. 285, decided April 27, 1959.) On 
writ of certiorari to the United States 
Court of Appeals for the Second Cir- 
cuit. Reversed and remanded in part. 

This decision held that, in an action 
under the Suits in Admiralty Act, 41 
Stat. 525, the United States cannot de- 
fend by pleading against a libelant a 
claim arising out of an unrelated trans- 
action. 

In 1953, one of respondent’s vessels 
carried cargo for the United States. It 
submitted a bill for $116,511.44. The 
Government paid $1,307.68, but with- 
held the remaining $115,203.76, saying 
that it had been applied to an alleged 
indebtedness of Isthmian to the United 
States that arose in 1946 when the 
Government chartered out eight vessels 
to Isthmian on a bare boat basis. 

Isthmian filed a libel in the District 
Court for the unpaid balance of its 
bill. The Government filed an answer 
alleging that the $115,203.76 had been 
“paid” by applying it against Isthmi- 
an’s indebtedness. Later the Govern- 
ment filed a cross-libel, seeking re- 
covery of $115,203.76. The District 
Court held that the Government’s an- 
swer did not set forth a defense of 
payment but rather was a claim of 
setoff arising from a separate transac- 
tion. The court then held that such 
setofis could not be asserted in ad- 
miralty and awarded Isthmian a decree 
pro confesso, with interest at 4 per cent 
to run from the date of the decree. The 
Court of Appeals affirmed. 

The CureF Justice delivered the 
unanimous opinion of the Supreme 
Court affirming the entry of the decree 
pro confesso, although the Court re- 
versed and remanded the judgment be- 
cause it found that the award of in- 
terest was improper. 

The Court rejected the Government’s 
contention that, when the General Ac- 
counting Office administratively sets off 
one claim against another, it is the 
same thing as payment. The Court cited 
one example in which the Government 
had attempted to use this “unique con- 
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cept of ‘payment’ ” to revive a totally 
unrelated, time-barred claim. The Court 
also found that traditional admiralty 
law does not allow setoffs, and it re- 
fused to change the rule by decision. 
“We think that if the law is to change 
it should be by rulemaking or legisla- 
tion and not by decision” the Court 
declared. 

The case was argued by Ralph S. 
Spritzer for the United States and by 
Clement G. Rinehart for respondent. 


Taxation... 
depletion allowance 

Parsons v. Smith, Huss v. Smith, 359 
U. S. 215, 3 L. ed. 2d 747, 79 S. Ct. 
656, 27 U. S. Law Week 4249. (Nos. 
218 and 305, decided April 6, 1959.) 
On writs of certiorari to the United 
States Court of Appeals for the Third 
Circuit. Affirmed. 

In these cases, the petitioners failed 
in their attempt to secure a depletion 
allowance on amounts received by them 
under contracts for the strip mining of 
coal, 

In No. 218, Parsons was a partner- 
ship which entered into an oral agree- 
ment with the owner of bituminous 
coal-bearing lands in Pennsylvania. 
The partnership agreed to strip mine 
coal from areas designated by the land- 


Department of Legislation 
(Continued from page 843) 

in the Watkins case that the “ventilat- 
ing” investigation is no longer con- 
sidered legitimate. 

The final main point considered by 
the majority involves substantive rather 
than procedural constitutional prob- 
lems. Assuming, without defining, the 
existence of “First Amendment free- 
doms” in the case, the majority con- 
cludes that these freedoms are to be 
valanced against the need for broad 
investigatory power as an aid to legis- 
lation and that in the instant case, the 
latter weighs more heavily in the scale. 
Mr. Justice Black, although denying 
that “First Amendment freedoms” can 
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owner. Parsons was to furnish all the 
equipment needed and was paid a 
stated amount for each carload. It was 
not authorized to keep or sell any coal 
but was to deliver all that it mined to 
the owner of the land. Parsons’ invest- 
ment in equipment ran from $60,000 in 
1943 to a high of $250,000 in 1947. 
All the equipment was movable and 
apparently usable elsewhere. Parsons 
stopped mining coal in August, 1950, 
exercising its right to terminate the 
agreement. 


In No. 305, another partnership, 
Huss, had a similar agreement to strip 
mine coal. Here the contract was writ- 
ten, and, as in the Parsons case, Huss 
was to furnish all equipment and was 
not authorized to keep or sell the coal. 
Its investment in equipment ran from 
a low of $100,000 in 1944 to a high of 
$500,000 in 1947, when the contract 
was terminated. All this equipment 
could be used elsewhere. 


The Supreme Court upheld denial of 
a depletion allowance in a unanimous 
opinion written by Mr. Justice Wuit- 
TAKER. The Court noted that the deple- 
tion allowance was authorized by Sec- 
tions 23(m) and 114(b) of the 1939 
Internal Revenue Code, in recognition 
of the fact that mineral assets are wast- 


be balanced, since they are entitled to 
absolute protection, maintains that even 
on balance the interest of the defend- 
ant, which is essentially a social as 
well as an individual interest, should 
prevail. 

The interest-balancing technique was 
also used in the Watkins case and, un- 
less one adopts the extreme view of 
Mr. Justice Black, would seem to be 
acceptable. Whether in the instance the 
majority reached the right result may 
be arguable but does not involve the 
validity of the principle. More impor- 
tant however is the continued failure 
of the Court to define “First Amend- 
ment freedoms”. The cases seem to be 
developing a theory of interests pro- 
tected by the First Amendment but not 


ing assets. The purpose of the deple. 
tion, it went on, was to permit recoup. 
ment of the owner’s capital investment 
in the minerals so that when the min- 
erals are exhausted, the capital is un. 
impaired. 

In these cases, the Court held, the 
petitioners did not have any interest in 
the coal of the sort contemplated by 
the statute, it having been repeatedly 
held that a mere “economic advantage” 
would not support the depletion allow- 
ance. The Court rejected the argument 
that, by contributing their equipment, 
organization and skills to the mining 
projects, the petitioners in effect ac- 
quired an economic interest in the coal 
in place which was depletable by pro- 
duction. Apart from their contracts, 
the Court declared, the petitioner had 
no investment or interest in the coal in 
place—the landowners had not sur- 
rendered any capital interest in the coal 
in place, the Court said, and, even after 
it was mined, it belonged to them. The 
petitioners were paid a fixed sum for 
what they mined, and were not to have 
any part of the proceeds of the sale of 
the coal, the Court pointed out. 

The cases were argued by Sherwin T. 
McDowell and David Berger for peti- 
tioners and by Howard A. Heffron for 
respondent. 


named therein. As this writer has sug: 
gested on several occasions, it would 
seem far more reasonable to recognize, 
define and protect these interests under 
the due process clause than to expand 
the First Amendment to include cases 
which it almost certainly was not in- 
tended to cover.!2 

In summary, it may be said that the 
Barenblatt case does little to clarify the 
issues and problems of congressional 
investigations. In terms of its result, 
it seems to give a broader scope to the 
investigatory power than would have 
been assumed from the Watkins de- 
cision but it offers little guidance for 
the future. 





12. 43 A.B.A.J. 1029 and articles cited. 
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Attorneys... 
fees 

The Supreme Court of Minnesota 
has scaled down attorneys’ fees in a 
mechanics’ lien case that were com- 
puted by the trial court on the basis 
of the Minnesota State Bar Associa- 
tion’s advisory schedule of minimum 
fees. The fee schedule, the Court said, 
can govern fees only between attorney 
and client and should not be used when 
fees are determined against an adverse 
party by a court under statutory 
authority. 

The trial court had found the debt 
due and had ordered the lien fore- 
closed. Attorneys’ fees of $3,000 were 
allowed the plaintiffs on the basis of 
a Minnesota statute which permits 
“costs” to be fixed by the court. Under 
Minnesota cases “costs”, as used in the 
statute, includes a reasonable attor- 
ney’s fee. 

In determining that the allowed fee 
was excessive and that the court mis- 
takenly relied on the bar association 
schedule, the Supreme Court pointed 
to a statute providing for a method of 
releasing property from a mechanic’s 
lien on the deposit, among other things, 
of “double the amount of attorneys’ 
fees” allowed by still another statute. 
Thus the Court reasoned that the 
amount permitted by the latter statute 
could not be exceeded in fixing fees in 
the foreclosure suit. It ordered a new 
trial on the issue of fees or offered to 
affirm if the plaintiffs filed a consent 
to « reduction of the fee to $500. 


(Bierlein v. Gagnon, Supreme Court of 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
&e-ts appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 
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The current product of courts, 
departments and agencies 








Minnesota, April 3, 1959, on appeal from 
clerk’s taxation of costs, May 15, 1959, 
Knutson, J., 96 N.W. 2d 573.) 


Civil Rights... 
looking for defendants 

The first attempt of the Attorney 
General to use the injunction powers 
contained in the Civil Rights Act of 
1957, 42 U.S.C.A. §1971, has ended in 
disaster for the Government. The suit 
was dismissed by the United States 
District Court for the Middle District 
of Alabama because all the defendants 
were able to get dismissed (171 F. 
Supp. 720), and the Court of Appeals 
for the Fifth Circuit now has affirmed. 

The suit was based on allegations 
that Negroes in Macon County, Ala- 
bama, were unlawfully deprived of 
their right to vote because of race or 
color. Named as defendants were the 
county Registration Board and two in- 
dividuals sued in their capacities as 
members of the Board. Later, by 
amendment, the State of Alabama was 
added as a party defendant. 


The two individuals, however, had 
resigned from the Board about two 
months before the suit was commenced, 
and this left the Board with no mem- 
bers. The trial court found the resigna- 
tions in good faith and effective, and 
it ruled that the registrars had no ob- 
ligation to continue to serve until their 
successors were appointed. The Govern- 
ment contended that since no new mem- 
bers of the Board had been appointed, 
the named defendants still held the 
offices. 


As to the Board and the State, the 
trial judge dismissed both because he 
concluded that since the act uses the 
word “person”, Congress did not in- 
tend that a state or a memberless board 


might be sued. Additionally, he ruled 
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that the Board was not a suable entity 
under Alabama law. 

In affirming, the Fifth Circuit again 
pointed to the statute’s wording and 
declared “that neither on its face nor 
in its history, taken alone or in con- 
nection with civil rights legislation in 
general, is there any reasonable basis 
for holding that, in providing ‘when- 
ever any person...’ the Congress in- 
tended to, or did, provide for suit 


? 


against a sovereign state.” It also de- 
termined that the statute carried no 
“unavoidable implication” that juris- 
diction of a state was intended. 

The Court, like the trial judge, found 
the board members had resigned in 
good faith and that they could not be 
treated still as members of the Board 
in order to have someone to sue. The 
remedy, the Court suggested, lay not 
in suing for an injunction against a 
memberless board, but in suing the 
appointing authority to require the 
naming of members of the Board. 

As to the suit against the board, the 
Court said it was not a “person” and, 
having no members, could not be a 
defendant. “[S]uing a board having no 
members,” it said, “is as inconceivable 
in law as suing, as members of a 
Board, persons who are not such...” 


(U.S. v. Alabama, United States Court 
of Appeals, Fifth Circuit, June 16, 1959, 
Hutcheson, J.) 


Civil Rights... 
Negro teachers 

Seven Negro public school teachers 
who lost their jobs when the Moberly, 
Missouri, school system was integrated 
in the fall of 1955 have failed in a suit 
against the school board based on the 
charge that they were refused re- 
employment because of their race or 
color. 
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During the school term of 1954-55 
the Moberly system was composed of 
ninety-eight white and eleven Negro 
teachers. Integration resulted in con- 
solidations that reduced the teaching 
force to ninety-four. Not re-employed 
were the eleven colored teachers and 
four white instructors. Seven of the 
eleven Negro teachers sued for a de- 
claratory judgment, injunction and 
damages, claiming they were not re- 
employed because of a rule, practice 
or custom of the school board of not 
employing Negro teachers. 

The federal district judge, sitting 
without a jury, found the plaintiffs had 
failed to prove the existence of a rule, 
practice or custom as alleged, and dis- 
missed the suit after determining that 
the Negro teachers were given the same 
consideration, in accordance with the 
same hiring criteria, as the white ap- 
plicants. The Court of Appeals for the 
Eighth Circuit has affirmed, saying: 
“Our examination of the record satis- 
fies us that there is substantial evidence 
to support the board’s determination as 
to teacher qualifications.” 


The crux of the case was whether 
the board had applied its intangible 
teaching qualifications, such as “per- 
sonality and ability to fulfill the re- 
quirements of the position”, with an 
even hand. The Negroes conceded that 
it was proper for the board to use the 
intangible factors; the question raised 
was whether they were used without 
discrimination based on race or color. 
Their theory was that the board could 
not have arrived at the result of dis- 
charging the eleven Negro teachers 
honestly and in good faith, and in each 
instance finding a white teacher with 
superior qualifications. 

“We concede that the result is un- 
usual and somewhat startling”, the 
Court admitted. “However, we cannot 
say with certainty here that there was 
no substantial evidence to support the 
trial court’s finding and conclusion 
that the board acted honestly pursuant 
to its rule in awarding the teacher 
contracts.” The Court said it could find 
no showing that there was racial dis- 
crimination and that, on the other 
hand, there were factors tending to 
negative any racial prejudice on the 
part of the board. 


$52 American Bar Association journal 


(Brooks vy. School District of the City 
of Moberly, Missouri, United States Court 
of Appeals, Eighth Circuit, June 17, 1959, 
Van Oosterhout, J.) 


Courts... 
jurisdiction 

Reversing its conclusion in Grant v. 
Guernsey, 63 F. 2d 163, the Court of 
Appeals for the Tenth Circuit has ruled 
that a state may assert jurisdiction on 
a state criminal charge over a person 
on probation from a federal court. 

“In reaching this conclusion”, the 
Court said, “we are keenly aware of 
the desirability of continuity of de- 
cision once imbedded in the law. But 
receding from an earlier case which is 
thought to be unsound has long been 
accepted practice.” 

Explaining its decision, the Court 
conceded that a federal court first 
taking an accused into its custody and 
having physical control over him con- 
tinues to have jurisdiction to the ex- 
clusion of state courts. But, it said, 
probation is different from physical 
custody and cannot be equated with 
physical custody or possession. “And 
when a federal court enlarges an ac- 
cused on probation,” it remarked, “it 
does not thereafter during the period of 
probation have sole jurisdiction over 
him in the sense that state authorities 
are precluded from taking him into 
custody upon a charge of violating the 
criminal law of the state.” Nothing in 
the spirit or letter of the doctrine of 
comity prevents this, the Court con- 


cluded. 


(Stewart v. U. S., United States Court 
of Appeals, Tenth Circuit, May 6, 1959, 
Bratton, J.) 


Evidence... 
speed measurement 

The Supreme Court of Arkansas has 
reversed an automobile accident judg- 
ment because the trial judge admitted 
in evidence the speed record registered 
by a “tactograph” mounted in the de- 
fendant’s truck. Two judges dissented. 

A “tactograph” is an instrument 
which measures and records the speed 
of a vehicle on a graph, collating such 
record with time by means of a clock 
contained in the instrument. In the 
instant case the record showed that the 


truck was going between 42 and 45 
miles per hour just before the accident, 
in which the plaintiff's decedent was 


killed. 


Admission of the record was revers- 
ible error, the Court ruled, because 
there was not sufficient proof of the 
accuracy of the “tactograph”. In fact, 
the Court found some evidence that the 
machine was not working correctly. 
But additionally, the Court continued, 
the instrument could not reveal any 
pertinent evidence because the plain- 
tiff had not relied on the speed of the 
truck as an element of negligence. 


The dissenters thought the accuracy 
of the instrument had been shown ade- 
quately to support the admission of the 
graph at least for the purpose indicated 
by the trial judge when he granted 
admission “for whatever light it may 
shed—that is a question for the jury”. 


(Bell v. Kroger Company, Supreme 
Court of Arkansas, April 13, 1959, re- 
hearing denied May 18, 1959, Ward, J., 
323 S.W. 2d 424.) 


Passports... 
territorial restrictions 

The Court of Appeals for the District 
of Columbia Circuit has backed the 
State Department in its refusal to issue 
an unrestricted passport to a news- 
paperman who wants to visit that part 
of China under Communist control. It 
has supported the Secretary of State’s 
position that the newspaperman must 
accept the restricted passport or none. 

The case stemmed from the Depart- 
ment’s refusal to renew the passport 
unless the writer agreed to abide by 
the restrictions against travel in cer- 
tain Communist-controlled areas. The 
Department took this course because he 
had violated a similar restriction in his 
former passport by touring Hungary 
and Communist China. The newspaper- 
man declined; the Secretary refused. 
Thus the case came up solely on the 
power of the Department to impose the 
restriction and was based in no part on 
the newspaperman’s personal beliefs, 
writings or character. 

The right to travel, the Court con- 
ceded, is a part of liberty and is pro- 
tected by the Constitution. But, the 
Court added, it is like other liberties: 
subject to restrictions. The Court con- 
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cluded that the right to restrict pass- 
ports is a part of “foreign affairs” and 
thus within the power of the Executive 
Branch of government. Being an execu- 
tive-branch power, the Court explained, 
it is not reviewable on the merits by 
the courts. The Court also turned down 
the arguments that the President did 
not have authority under the Constitu- 
tion or statute to restrict passports. 


The reasons given by the Department 
to support its denial of travel in the 
restricted areas were found reasonable 
and supported. These were that the 
areas are potential or actual “trouble 
spots” where the presence of Americans 
may be a source of irritation or danger, 
and that the presence of Americans in 
the areas with official approval would 
impede the execution of our foreign 
policy with reference to the areas. 


In a full-blown exposition of the 
restricted nature of true liberty, the 
Court declared: 


... The right to travel is a part of the 
right to liberty, and a newspaperman’s 
right to travel is a part of the freedom 
of the press. But these valid generali- 
zations do not support unrestrained 
conclusions. For the maintenance and 
preservation of liberty, individual rights 
must be restricted for various reasons 
from time to time... Merely because a 
newsman has a right to travel does not 
mean he can go anywhere he wishes. 
He cannot attend conferences of the 
Supreme Court, or meetings of the 
President’s Cabinet, or executive ses- 
sions of committees of Congress. He 
cannot come into my house without 
my permission, or enter a ball park 
without a ticket of admission from the 
management, or cross a public street 
downtown between crosswalks. He can- 
not pass a police cordon thrown about 
an accident, unless he has a pass from 
the police. A newsman’s freedom to 
travel is a restricted thing subject to 
myriad limitations. 


(Worthy v. Herter, United States Court 
of Appeals, District of Columbia Circuit, 
June 9, 1959, Prettyman, J.) 


States... 
agents and employees? 

Splitting four-to-three, the New York 
Court of Appeals has held the State of 
New York not liable for the death of 
a prize fighter whose administrator 
charged in a wrongful-death suit that 
the state-designated doctor who exam- 


ined the fighter was negligent in per- 
mitting him to fight. The basis of the 
Court’s decision was simply that the 
doctor was not an employee or agent 
of the state. 


The prize fighter died on September 
3, 1951, of a cerebral hemorrhage and 
cerebral edema, five days after he had 
been knocked out. He had also suf- 
fered knockouts on July 24 and August 
14, The plaintiff claimed in a suit in 
the Court of Claims of the state that 
the physician who examined the boxer 
for the third bout, pursuant to New 
York law, was negligent in not dis- 
covering an alleged prior injury to the 
fighter and acting accordingly to pre- 
vent the fight. 


Under New York law boxing is il- 
legal unless conducted under the aus- 
pices of the New York State Athletic 
Commission, which is created by stat- 
ute. There is also a Medical Advisory 
Board, appointed by the Governor, 
which recommends “qualified physi- 
cians” who are used by the Commission 
to perform the physical examinations 
required by law and Commission regu- 
lation. The doctors are paid by the 
fight promoter, but their fees are fixed 
by the Medical Advisory Board. 

Relying on this comprehensive regu- 
latory scheme, the plaintiff urged that 
New York was responsible for the 
examining physician’s negligence. The 
Court of Claims agreed (208 Misc. 
1065, 146 N.Y.S. 2d 589) and awarded 
the administrator $80,000. On appeal 
the Appellate Division for the Third De- 
partment (5 A.D. 2d 293, 171 N.Y.S. 
2d 912), while expressing a “serious 
doubt” that the doctors were employees 
of the state, reversed on the ground 
that neither negligence nor causation 
had been shown. 


From this background the Court of 
Appeals took the position “that the 
doctors were not employees of the 
State and, consequently, even if they 
were careless, their negligence could 
not in any event be imputed to the 
State”. The regulatory system impressed 
the Court as being no more than that 
established in some other fields. It 
concluded: “[A]lthough the State has 
by these measures sought to make a 
dangerous sport less dangerous and, 


indeed, may have retained a limited 
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power of supervision over the physical 
examinations provided for, that does 
not mean that the Legislature consti- 
tuted the examining doctor a servant 
or employee of the State so as to render 
it liable for his negligent act.” 

The three dissenters declared the 
doctor who made the examination for 
the third bout was negligent and that 
the state was responsible for his actions. 
Speaking of the statutory provisions, 
they said: “Under such a restricted set- 
up, both as to duties involved and the 
limitations on the personnel charged 
with the performance of such duties, it 
seems obvious that the State retained 
such a close and exclusive direction 
and control over the physical examina- 
tions of the boxers and the physicians 
who made the examinations as to ren- 
der the State liable for the negligent 
performance of the duties imposed. .. 
The State has complete and exclusive 
control of boxing matches. This fight 
could not have taken place without its 
approval.” 


(Rosensweig v. State of New York, 
Court of Appeals of New York, April 19, 
1959, Fuld, J..5 N. Y. 2d 404, 185 N.Y.S. 
2d 521, 158 N.E. 2d 229.) 


Tort Claims Act... 
police chase 

The Court of Appeals for the Sixth 
Circuit has taken away a minor plain- 
tiff’s $4,700 judgment obtained under 
the Federal Tort Claims Act and based 
on the trial judge’s finding that the 
plaintiff's injuries resulted from a bi- 
zarre set of circumstances for which 
federal employees were responsible. 

The plaintiff, a little girl, was riding 
with her father when he was stopped 
by two Tennessee deputy sheriffs, who 
were also employees of the Atomic 
Energy Commission, on the suspicion 
that he was driving while intoxicated. 
Both officers testified that he was under 
the influence of alcohol, but they did 
not restrain him after he had been 
stopped and was waiting while they 
made calls for instructions. While they 
were doing this, the father returned to 
his car and drove away; the officers 
gave chase with wailing siren and 
flashing red light. After a pursuit of 
more than a mile the father’s car 
crashed into two vehicles, causing the 
plaintiff's injuries. 
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Apparently basing his decision on 
Tennessee decisions that methods peril- 
ous to life cannot be exercised in arrest- 
ing for a misdemeanor, the trial judge 
concluded that the officers were neg- 
ligent in pursuing as they did in the 
face of their knowledge that the father 
was intoxicated. 

This was erroneous, the Sixth Circuit 
said; the officers had a duty to pursue 
in the reasonable manner in which 
they did. The direct and proximate 
cause of injury, the Court continued, 
was the “father’s utter disregard . .. of 
due care in driving his automobile”. 


(U.S. v. Hutchins, United States Court 
of Appeals, Sixth Circuit, June 10, 1959, 
Martin, J.) 


Unauthorized Practice... 
real estate brokers 

The Bar at last has won an un- 
authorized practice case from real estate 
brokers. After adverse decisions in 1955 
in Michigan (Ingham County Bar 
Association V. Walter Neller Company, 
342 Mich. 214) and in 1957 in Colo- 
rado (Conway-Bogue Realty Investment 
Company v. Denver Bar Association, 
135 Colo. 398), the Arkansas Bar 
Association has met success in a case 
decided by the Supreme Court of 
Arkansas in which the Arkansas 
Real Estate Association intervened. 

The Court, reversing the trial judge, 
held that the preparation of documents 
in connection with real estate trans- 
actions and financing, except offers 
and acceptances, constituted the prac- 
tice of law and was therefore unlawful 
when done by brokers. The Court con- 
ceded that the “practice of law” is a 
concept that defies precise definition, 
but it emphasized that what is un- 
authorized practice is not confined to 
advocacy in courts, but includes “any 


services of a legal nature rendered out- 
side of courts...” The Court declared 
that “it is certainly most important 
that ... office work be performed by 
persons trained in the law and subject 
to court discipline” since the greater 
part of a lawyer’s work is performed in 
his office. 

The trial judge had ruled that prep- 
aration of real estate transaction docu- 
ments by filling in blanks did not 
amount to the practice of law when 
done “as an incident to transactions 
which they [the brokers ]are handling”. 
But the Supreme Court could not see 
the validity of this distinction. It short- 
ened the issue simply to whether the 
activities were the practice of law no 
matter how or for whom performed. 


(Arkansas Bar Association v. Block, 
Supreme Court of Arkansas, April 27, 
1959, rehearing denied June 1, 1959, 
Holt, J., 323 S.W. 2d 912.) 


In another unauthorized-practice case 
a New Jersey mortgage and title 
company was successful with three 
defenses: the services were an incident 
to our legitimate business; we didn’t 
charge for them; lawyers performed 
them anyhow. Impressed with these 
theories, the Superior Court of New 
Jersey, Chancery Division, has turned 
down the New Jersey State Bar Asso- 
ciation’s suit for an injunction. 


At issue was whether the drafting of 
documents in connection with loans the 
defendant made for itself or placed for 
others and the closing of real estate 
transactions were the unauthorized 
practice of law. The Court said no, 
because these acts were in connection 
with and an incident to the business of 
insuring titles and making loans—the 
business in which the defendant was 
concededly entitled to engage. 
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Relying on Conway-Bogue, among 
other cases, the Court declared: “it is 
the duty of the courts so to regulate 
the practice of law and to restrain such 
practice by laymen or corporations in 
[a] common-sense way in order to 
protect primarily the interest of the 
public, and not to hamper and burden 
such interest with impractical technical 
restraints, no matter how well supported 
such restraints may be from the stand- 
point of pure logic.” 

Also relied on by the Court to sup- 
port its decision were the circumstances 
that the mortgage and title company 
did not charge for drafting the docu- 
ments as such and that it employed 
lawyers to close titles. In this latter 
regard, a crumb was thrown the bar 
association. The Court decided that the 
defendant should use a lawyer to handle 
tract construction loan payments. A 
layman had closed these sometimes. 


(New Jersey State Bar Association v. 
Northern New Jersey Mortgage Associ- 
ates, Superior Court of New Jersey, Chan- 
cery Division April 17, 1959, Scherer, J., 
150 A. 2d 496.) 


What’s Happened Since... 
w On June 1, 1959, the Supreme Court 
of the United States: 

DENIED CERTIORARI in Louisiana 
State Board of Medical Examiners V. 
England, 259 F. 2d 626 and 263 F. 2d 
661 (44 A.B.A.J. 1085; November, 
1958, and 45 A.B.A.J. 288; March, 
1959), leaving in effect the decision 
of the Court of Appeals for the Fifth 
Circuit that a group of chiropracters 
may maintain a suit against the 
Louisiana State Board of Medical Ex- 
aminers on the claim that they are 
denied constitutional rights because the 
Louisiana law precludes licensing as a 
chiropracter unless the applicant has a 
standard medical education. 
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Comments on the New Life Insurance Company Income Tax Law 


Carl T. Curtis, U. S. Senator from Nebraska 


The income taxation of life insurance 
companies has always presented difficult 
and complex problems in determining 
a fair and equitable tax base. These 
problems inhere in the unique nature 
of the life insurance business. The need 
to provide a long and complicated tax- 
ing statute arises out of (1) the great 
difficulty involved in determining an- 
nually—as must be done in an income 
tax statute—how much money a life 
insurance company has made in a 
given year and (2) the necessity of 
equating for tax purposes—so far as 
reasonably can be done—the basic di- 
vision of the life insurance industry 
into privately owned stock companies 
and policyholder owned mutual com- 
panies, 

Briefly, the difficulty in accurately 
measuring how much money a particu- 
lar company has made in a given year 
(and this is true both of stock com- 
panies and mutuals) arises from two 
unique characteristics of the business: 
first, they make contracts to pay fixed 
numbers of dollars at unknown dates 
in the future—when the policyholder 
dies, which may be ten, twenty, thirty, 
fifty or more years later. It obviously 
is impossible to determine with certain- 
ty at the end of any year, before the 
policyholder dies, whether the company 
has made or lost money on that par- 
ticular contract. This basic fact is pres- 
ent whether we look at only one policy 
or a thousand policies—though, ob- 
viously, as the number of policies in- 
creases, and the risk is spread, the risk 
oi making an erroneous measurement 
oi each year’s income is also minimized. 


The second unique characteristic of the 
life insurance business which makes it 
difficult to measure accurately its true 
profit is this: the company receives 
premiums “in advance”—often ten, 
twenty, thirty or even fifty years in 
advance—of the date when the policy- 
holder dies and the company becomes 
obligated to pay the face of the policy. 
In the intervening years the company 
invests those premium dollars in in- 
come-producing investments, and thus 
has large sums of investment income, 
which, on the surface, might appear to 
constitute taxable income. But in fact 
this investment income is not all profit 
to the companies. Only a portion of it 
is profit. This is because, in determin- 
ing the amount of premium it would 
charge for a policy, the company fore- 
saw that it would have this income 
from investing the premiums from the 
time it received them until the policy- 
holder’s death, and, in effect, contracted 
to use this anticipated investment in- 
come in paying the face amount of the 
policy when the policyholder dies. 
Since much of this investment income 
is thus not profit but is legally dedi- 
cated to the payment of claims, it ob- 
viously should not be taxed. 


Prior Methods of Taxing 
Life Insurance Companies 
From 1921 until passage of the new 
law, the income tax imposed on life 
insurance companies was determined 
only with reference to their investment 
income. Underwriting profits and other 
earnings and profits were not taxed. 
This reflected two principal policy de- 


cisions: first, that both stock and 
mutual life insurance companies should 
be taxed on the same basis, and, second, 
that principles believed to be appropri- 
ate to mutual enterprises such as mutual 
life insurance companies should be 
applied to all life insurance companies, 
regardless of whether they were stock 
or mutual companies. The thought 
seems to have been that, at least in the 
case of mutual companies, all premium 
receipts should be regarded as capital 
contributions that would be redistrib- 
uted by the company either through 
various forms of benefit payments over 
the years or through rebates in the 
form of policyholder dividends and 
that therefore the only “income” actu- 
ally created in the whole process was 
the income earned on the investments 
of the company. Moreover, as men- 
tioned above, it would not be proper to 
tax the whole of the investment income 
because at least a part of that invest- 
ment income was going to be required 
to satisfy the life insurance company’s 
commitments under its policy contracts. 
It is, of course, a fact that—on the 
average—the premium receipts on life 
insurance contracts (after dividends to 
policyholders) are less than the amount 
which will have to be paid out under 
the contracts. The difference must be 
made up out of investment income. 

Thus, until enactment of the new law, 
the approach to taxing life insurance 
companies has been that a life insur- 
ance company has income which is 
properly subject to tax in its hands 
only to the extent that the insurance 
company’s investment income, after 
payment of investment expenses, is not 
needed as part of the reserves to pay 
future claims of policyholders and 
beneficiaries. 


Deficiencies in Prior Law 

The problem of properly measuring 
the portion of a company’s investment 
income which is needed as part of re- 
serves to pay future claims (and there- 
fore not to be taxed) long has been the 
source of much discussion and contro- 
versy. For many years the law made 
no attempt to measure a life insurance 
company’s own reserve needs—the ap- 
proach was to use a nation-wide indus- 
try average. It was like saying “the 
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nation-wide average overhead of law- 
yers is 30 per cent of their gross fees, 
so all lawyers shall pay tax on 70 per 
cent of their gross income.” Because 
the prior law used arbitrary percent- 
ages, even the nation-wide industry 
average became unrealistic. In 1957, 
prior law deemed that 85 per cent of 
life insurance companies’ investment 
income (8714 per cent of the first 
$1,000,000) was needed for reserves 
(and therefore not to be taxed) where- 
as, in fact, less than 70 per cent was 
actually needed for reserves, as indi- 
cated by what the companies included 
in reserves on their books. 

Moreover, with the passing of time, 
the improvement of actuarial and tax 
accounting techniques, and the growth 
and maturity of the life insurance in- 
dustry, it became increasingly apparent 
that the 1921 policy decision to use 
only investment income as the base for 
taxing life insurance companies missed 
entirely an important segment of the 
profits of many life insurance com- 
panies, or at least did not tax funds 
which companies themselves treated like 
profits since they retained them in sur- 
plus and, subsequently, in many cases, 
paid them out as dividends to stock- 
holders. These were the underwriting 
profits which result when premiums 
collected exceed actual mortality costs, 
other policy claims or benefits and 
related expenses. Moreover, capital 
gains and losses of life insurance com- 
panies were excluded from investment 
income and, thus, from the tax base. 
Trends in the insurance industry to- 
ward group insurance, credit life in- 
surance and term life insurance— 
which produce underwriting profits 
but, in comparison to endowment and 
ordinary life insurance, produce rela- 
tively little investment income—made 
it increasingly unrealistic to confine 
the tax base to investment income. 

On the other hand, the use of a tax 
base determined simply in the manner 
used to tax other corporations—wholly 
upon what is called a “total income” 
approach—if not adapted to the unique 
nature of the life insurance business, 
was subject to two principal objections: 
first, because of the long-term nature of 
the insurance business, it is difficult to 
make a completely accurate final de- 


termination as to what portion of a life 
insurance company’s total gross income 
actually represents profit in any one 
year, and, second, unless adapted, the 
total income approach might create a 
serious and undesirable competitive 
problem between stock and mutual life 
insurance companies. This competitive 
problem results from the fact that, 
under a total income approach, all 
amounts returned to policyholders as 
dividends would be deductible in com- 
puting the taxable income of the com- 
pany, unless provision were made to 
the contrary. If dividends to policy- 
holders are simply distributions of what 
otherwise would be underwriting 
profits, they properly could be viewed 
as simply a return of an excessive pre- 
mium charge, and therefore, in effect, 
an adjustment in the premium, proper- 
ly deductible in full in measuring the 
company’s taxable profit. However, it 
has been argued that this is not actu- 
ally so—that dividends to policyhold- 
ers are in part distributions from in- 
vestment income. The contention is 
that this investment income (which is 
excess income, not needed for reserves 
to pay claims) has been generated at 
the level of the life insurance company 
from its investments, is properly sub- 
ject to tax in the hands of the company, 
and that there would be very serious 
discrimination against the stock com- 
panies if such income were taxed in 
the case of stock companies but not 
taxed in the case of mutual companies 
because such mutual companies dis- 
tribute it to policyholders as_policy- 


holder dividends. 


Basic Structure of New Law 
To resolve these conflicting consid- 
erations, provision has been made in 
the new law for an income tax base 
consisting of three parts: the first part 
is the portion of the company’s invest- 
ment income above what is deemed to 
be its needs to meet future claims of 
policyholders and beneficiaries; the 
second part is one half of the excess of 
its total income from all sources (called 
its gain from operations) over the por- 
tion of its investment income included 
in part one. This part would comprise, 
chiefly, underwriting gain. The third 
part is—to the extent distributed to 
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shareholders of stock companies—-the 
other half of the underwriting gain on 
which no tax was paid under part two. 
If the gain from operations computed 
in part two is less than the investment 
income base of part one, only the gain 
from operations is taxed. If the com- 
pany has a loss from operations instead 
of a gain from operations, that loss 
may be carried back and over to other 
years. 


The regular corporate income tax 
rates are to be applied to the tax base 
thus determined. This determines the 
tax payable. In addition, long-term 
capital gains (the excess of net long. 
term gain over net short-term loss) of 
life insurance companies will be taxed 
at a 25 per cent rate, beginning in 


1959. 


In general, the result of the three- 
part tax base will be, as heretofore, 
that life insurance companies’ net in- 
vestment income will continue to be a 
part of the tax base but on a more 
realistic, individual company basis and 
in addition, to the extent that the total 
net income of a life insurance company 
exceeds the taxable part of its invest- 
ment income, that excess will no longer 
escape taxation, but in part will be 
taxed currently and in part will be 
taxed later when it becomes clear be- 
yond any possible dispute that it is 
actually income because it has been 
distributed to shareholders. Under this 
plan, any possible inaccuracies in the 
determination of what portion of the 
total gross income of a particular year 
represents profits become much less 
significant inasmuch as the tax on one 
half of the excess of such profit over 
investment income is postponed as long 
as it is kept in the company for the 
protection of policyholders. Not until 
it is actually distributed to sharehold- 
ers or until it exceeds certain well 
established limits is it subject to tax. 

The contention was made that mutual 
companies might derive an undue tax 
or competitive advantage if permitted, 
without limitation, to take full tax de- 
ductions for dividends to policyholders. 
The new law provides that such deduc- 
tions shall not be allowed to reduce the 
net gain from operations more than 
$250,000 below the taxable investment 


income. Furthermore, since stock com- 
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panies must maintain larger surplus or 
capital accounts for contingencies to 
offset the fact that they do not have 
the safeguard of the excessive initial 
premiums usually charged by mutual 


companies, a special deduction is pro- 
vided in determining gain or loss from 
operations equal to 10 per cent of the 
increase for the year in certain life 
insurance reserves for non-participating 
policies, or in the alternative a deduc- 
tion equal to 3 per cent of premiums 
on such policies which are for terms of 
five or more years, subject to the afore- 
said $250,000 limitation. 

Thus, the new law meets the two 
principal objections which have been 
voiced to the total income method of 
taxing life insurance companies which, 
in turn, overcomes the major short- 
comings of prior law of taxing only 
investment income. 


Description of Phase One 

The first phase of the determination 
of the amount of total income which is 
to be taxed currently sets out a new 
formula for measuring the taxable por- 
tion of a life insurance company’s 
investment income. This formula is a 
major improvement over that con- 
tained in prior law. The principal prob- 
lem in taxing the investment income of 
life insurance companies is to deter- 
mine what portion of it should not be 
taxed because it will be needed to meet 
future claims of policyholders and 
beneficiaries. If the tax law permitted 
an insurance company to deduct what- 
ever part of its investment income it 
chose to add to its reserves for policy- 
holders based upon its own assumed 
interest rates and calculations, the com- 
panies to a large extent could deter- 
mine their own tax liabilities. More- 
over, such a provision might encourage 
companies to follow a policy of allo- 
cating unduly large portions of their 
investment income to reserves, with the 
result that they might charge less than 
1 safe margin of premiums. On the 
other hand, industry-wide average for- 
mulas such as prior law provided in 
recent years do not allow for the par- 
ticular needs of the different com- 
panies, The untaxed portion of the net 
investment income under such industry- 
wide formulas bears no relationship to 


the real reserve requirements of indi- 
vidual companies. The result under 
prior law has been that the incidence 
of the tax on each individual company 
has been illogical and haphazard. 


Under the new law, the part of the 
investment income which is needed to 
meet claims of policyholders and bene- 
ficiaries, and which therefore is not to 
be subjected to tax, is determined in 
a new manner which will reflect each 
individual company’s own reserve needs 
based on its own experience. The most 
important part of this need is to build 
up life insurance and annuity reserves. 
The new law provides that the amount 
thus needed will be determined by 
applying the individual company’s own 
average earnings rate for the last five 
years to the company’s adjusted insur- 
ance reserves, unless for the taxable 
year the current earnings rate of the 
taxpayer is lower than its average earn- 
ings rate, in which case the current 
earnings rate is substituted for the 
average earnings rate. The company’s 
actual insurance reserves are adjusted 
to the extent the company’s average 
actual earnings rate differs from the 
rate it assumed in its actuarial calcula- 
tions establishing the reserves. This 
adjustment is designed to make the 
reserves consistent with the five-year 
If the 
individual company’s five-year average 
earnings rate is higher than the earn- 
ings rate it assumed in creating its 
reserves (as currently would almost 
always be the case) the reserves will 
be adjusted downward. 


average earnings rate used. 


Another provision in the new law 
concerns that part of the amount need- 
ed to meet future claims of policyhold- 
ers and beneficiaries which relates to 
pension plan reserves. This provision 
is intended to remove a discrimination 
in prior law agains: pension plans of 
small employers wiich frequently are 
funded through insurance companies. 
Income of trusteed pension plans (which 
usually are larger than insured plans) 
is free from tax under present law. 
Provision is made in the new law ex- 
empting the portion of a life insurance 
company’s investment income which is 
attributable to its pension plan re- 
serves. This is designed simply to 


equate the tax treatment of small em- 
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ployers (and their employees), who 
cannot establish separate trusteed plans, 
with the tax treatment long provided 
by law for trusteed plans. However, 
because of revenue considerations, this 
exemption will not become 100 per 
cent operative until 1961. 

Finally, the amount needed to meet 
future claims of policyholders and 
beneficiaries (and therefore not taxed) 
includes interest paid on policyholder 
deposits, policy-dividend accumulations 
and similar indebtedness. 

Under the new law, all items of in- 
vestment income—both the taxable and 
the tax exempt items—are divided into 
the “policyholders’ share” (which is 
the part needed to meet future claims 
of policyholders and beneficiaries and 
therefore is not taxed) and the “life 
insurance company’s share” (which is 
included in the tax base). Accordingly, 
there is deducted from the latter only 
the life insurance company’s share of 
the tax exempt interest, partially tax 
exempt interest, and the dividends re- 
ceived deduction. 


The result of these computations 
provides the first part of the total tax 
base—i.e., the first part of the total 
amount on which the tax is to be 
assessed, 


Description of Phase Two 
Phase Two of determining the tax 
base is the one which clearly marks 
the new law as a “total income” ap- 
proach. In effect, it starts out by in- 
cluding all of a life insurance com- 
pany’s income in its gross income for 
tax purposes. It then proceeds to de- 
termine the excess of the company’s 
total income over the taxable portion 
of its investment income. This excess, 
of course, chiefly consists of under- 
writing gain. To make the computa- 
tion, the company first computes its 
total income from all sources. As in 
the Phase One computation, all items 
of investment income—both taxable 
and tax exempt items—are divided 
into a part set aside for policyholders 
(which is excluded from the tax base) 
and the part deemed the life insurance 
company’s share, and from the latter 
a deduction is allowed for tax exempt 
or partially tax exempt interest and for 
dividends received to the extent of the 
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insurance company’s share of such 
items. 

Appropriate deductions also are al- 
lowed for all proper items of expense 
and for that part of net additions to 
reserves which is derived from pre- 
miums instead of investment income, 
the latter having been excluded from 
the tax base as described above. Within 
the $250,000 limitation previously men- 
tioned, deduction is allowed for divi- 
dends to policyholders, and increases 
in reserves on non-participating con- 
tracts and group life, accident and 
health insurance. 

The result of the computation is a 
determination of the company’s net 
income from all sources. This result 
is then compared with the result of the 
computation, under Phase One, of the 
taxable investment income. One half 
of the amount by which the Phase Two 
computation of total income exceeds 
the Phase One computation of taxable 
investment income is then added to the 
tax base. 


Description of Phase Three 
The third phase of the determination 
of the tax base under the new law com- 
plements the tax on one half of the 
excess of operating income over invest- 
ment income under Phase Two. As 
previously stated, only one half of the 
underwriting gains are taxed currently 


Books for Lawyers 


(Continued from page 842) 


suffered a sharp decline. But the nat- 
uralistic mind exerted an influence 
out of proportion to the number of 
people who shared its tenets. . .” 


Of greatest interest to the lawyer is 
the chapter devoted to Oliver Wendell 
Holmes, “Legal Naturalist”, who, ex- 
cept for minor passing references, is 
the only one of our judges to merit 
aitention, and with good reason. The 
exposition of his central thought is 


under Phase Two, because of the difh- 
culty of determining on an annual 
basis the true earned income of a life 
insurance company. When, however, a 
stock life insurance company distributes 
dividends to its stockholders which are 
in excess of income previously subject- 
ed to tax, it becomes apparent that the 
company has itself determined that 
such excess was not needed to meet 
future claims of policyholders and 
beneficiaries. Such amounts, therefore, 
necessarily represent income which has 
not previously been taxed. Accordingly, 
Phase Three of the new law provides 
that income thus distributed, which is 
in excess of the amounts already taxed 
under Phase Two on a current basis, 
is to be added to the income tax base 
of the life insurance company at the 
time in later years when the company 
pays it out to its stockholders (or, if 
the company so chooses, at the time 
the company elects to be taxed on all 
or a part of this amount). The new 
law contains certain provisions de- 
signed to protect the revenue against 
unreasonable accumulations of such 
untaxed income. Such previously un- 
taxed income will be included in the 
tax base whenever, and to the extent 
that, the accumulative amount of such 
untaxed income exceeds certain per- 
centages of reserves or of current pre- 
mium income, or if the company 


good, but the old bugaboo about him 
of a proper label comes to the fore- 
front when the author says: “In fact, 
it seems most appropriate to designate 
Holmes as neither liberal nor conserva- 
tive but as a naturalist.” Such a view is 
in keeping with the author’s own cate- 
gories within the framework of his 
book, but scarcely satisfactory as a full 
appraisal of Holmes in the law and in 
philosophy in general. A further indi- 
cation of the forced character of the 
delineations is the sandwiching in 
of naturalism as a distinct body of 
thought between the democratic and 
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ceases to be a life insurance company 
for two successive years, or if it ceases 
to be an insurance company. 





The above is a general description 
of the new life insurance tax law. It 
is an extremely complicated and com- 
plex law containing many special pro- 
visions covering such specialized prob- 
lems as the mutualization of stock 
companies, reinsurance agreements, re- 
serves strengthening or weakening, and 
the treatment of reserves computed on 
preliminary term basis. In measuring 
the amount of capital gain to be taxed, 
property is in effect given a new basis 
of its fair market value on December 
31, 1958, in recognition of the fact that 
capital gains of life insurance com- 
panies previously were not taxed. There 
are a number of special features to 
protect and encourage small and new 
businesses. There are also a number of 
different effective date provisions and 
transition rules designed to spread out 
the impact of the new law. 

It is hoped that the new law will 
prove in practice to be a fair and 
equitable solution to the vexing prob- 
lem of how to tax life insurance com- 
panies under our federal income tax 
system. 





Senator Curtis is a member of the Nebraska 
Bar. He presently is a member of the Senate 
Finance Committee, and served as a member of 
the Committee on Ways and Means in the House 
for ten years. The new law referred to is P. L. 
86-69, signed June 25, 1959. 


the neodemocratic, as if democracy 
were in eclipse in the so-called natu- 
ralistic era. 

The concluding section discusses 
some of the current problems with a 
good account of the place of Walter 
Lippmann and an extended consider- 
ation of liberty and loyalty, with again 
a query as to whether the late Justice 
Jackson or Justice Douglas may right- 
ly be described as having worn the 
Holmesian mantle in 1951. 


LesTER E. DENONN 
New York, New York 
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Miss Dorothy 


MacMaster 





In 1920, when the population of the 
entire state of Florida was only slightly 
more than the present population of 
Dade County, a Charter was granted 
to the Dade County Bar Association 
(Miami) by Judge H. Pierre Branning, 
who is now an Honorary Member of 
the Association. There were sixty-five 
charter members, many of whom are 
still active in the organization. 

Membership has increased steadily 
and is now approximately 1,200. There 
are five other local bar associations in 
Dade County and all cooperate fully 
with the County Association and each 
other. 

Through vicissitudes of boom, hur- 
ricanes and depression, the Association 
had no executive office except for a 
brief period about 26 years ago. The 
work was handled by elected officers 
from their law offices. It was not until 
April, 1954, that a two-room suite was 
rented and furnished as the executive 
offices of the Association. It adjoined 
the Legal Aid Office, which had been 
in existence for several years. A full- 
time Executive Secretary was employed 
and publication of a monthly Bulletin 
inaugurated. A Referral Service was 
established in September of that year. 

The Board of Directors is composed 
of thirty-one members, and there are 
forty committees actively engaged in 
handling work connected with the 
Association. Special committees are 
appointed from time to time to handle 
matters outside the scope of the regular 
committees, 


One of the largest committees is on 
Public Relations. Under the over-all 
group there are seven divisions work- 
ing on two television programs, radio, 


newspaper columns, speakers, Ameri- 
can Citizenship and legal forums. 
With the ever-expanding programs 
of the Association and the necessity for 
more frequent meetings of the Board 
and committees, consideration was 
given to enlarging the offices to include 
a Conference Room. Space was ob- 
tained in the same building and the 
offices were moved on February 1, 


1958, from 514 te 1305 Metropolitan 
Bank Building. The new suite consists 
of two offices and a Conference Room 
large enough to handle meetings of the 
thirty-one-member Board. All commit- 
tees now hold meetings in the Confer- 
ence Room, and because of the central 
location of the building in downtown 
Miami, there is greater attendance and 
consequently more interest in the work 
of the Association. 

The necessary rebuilding of the new 
space, the furnishing and decorating 
were handled by the Executive Secre- 
tary, with the approval of the Executive 
Committee. 








Conference Room, Dade County Bar Association 





Another View of Conference Room 
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The Executive Secretary, Miss 
Dorothy MacMaster, now has a full- 
time assistant, and with the member- 
ship constantly increasing and calls 
for varied services from attorneys and 
the public reaching a new high with 
each passing month, there are no idle 
hours at 1305 Metropolitan Bank 
Building. 

A cordial invitation is extended to 
members attending the Annual Meeting 
of the American Bar Association to 
include the Executive Offices of the 
Dade County Bar Association in their 
itinerary. 





Willis D. 
Nance 





Willis D. Nance was named President 
of The Chicago Bar Association at the 
Association’s 86th Annual Meeting 
June 25. He succeeds Jerome S. 
Weiss. 

Other officers of the Association 
elected were: First Vice President, 
William H. Alexander; Second Vice 
President, R. Newton Rooks; Secre- 
tary, William M. Trumbull; Treasurer, 
Clair W. Furlong, and Librarian, 
George N. Leighton. 

Named to the Board of Managers 
were: James J. Costello, Jr., James P. 
Hume, Leo S. Karlin, W. McNeil 
Kennedy, Carl McGowan, Mrs. Helen 
W. Munsert and Robert N. Ross. 


<i 
—_— 


The State Bar of California has 
awarded a $473,264 contract to build 
its new San Francisco headquarters 
building at Franklin and McAllister 
streets. Work began in June and the 
contract calls for the building to be 
completed within seven months. 

The San Francisco building will go 
up at about the same time as its coun- 
terpart in Los Angeles. The plans for 
the Los Angeles office building are out 
for bids. 

Both buildings will be paid for by 
California lawyers over the next ten 
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years out of earmarked dues which the 
Legislature authorized last year. The 
California Bank of Los Angeles will 
finance the buildings through a 10-year 
loan. 


Charles 
Rubiner 





Charles Rubiner was elected Presi- 
dent of the Detroit Bar Association on 
May 11 to succeed Frederick G. Buesser, 
Jr. Judge Rubiner ascends to the leader- 
ship of the 3,000 member bar associa- 
tion at the opening of its 124th year, 
one destined perhaps to be its most 
active and important year as a result 
of the recent action of its Board of 
Directors in authorizing that immedi- 
ate steps be taken to establish a home 
for the Association and related organi- 
zations in the new Civic Center area in 
Detroit. 





Carl F. 


Conway 


The Eighty-sixth Annual Meeting of 
The Iowa State Bar Association was 
held in Des Moines on July 10-12. 
President L. L. Corcoran, of Sibley, 
presided. 

Carl F. Conway, of Osage, was 
named President for the year 1959- 
1960. Hearst R. Duncan, of Des 
Moines, was chosen Vice President. 

Workshops on the Iowa Law of 
Evidence occupied a prominent part of 
the meeting. Professor Alan N. Polasky 
of the College of Law of the Univer- 
sity of Michigan discussed the mean- 
ing of hearsay, exclusion and admis- 
sions. He was followed in the after- 
noon session by Thomas M. Collins, of 
Cedar Rapids, who discussed Witness— 











introduction of testimony, objectivns, 
offers and motions to strike, foundation 
testimony, direct and cross examina- 
tion. Others appearing on the work. 
shop programs were Dean Mason Ladd 
of the College of Law of the Univer- 
sity of lowa, who spoke on Witness— 
impeachment and refreshing recollec- 
tion, a party’s own witness, credibility 
and probability, character testimony; 
Dean Major Slough of the School of 
Law of the University of Kansas, 
whose subject was Declarations of 
Mental Condition; and Professor Ed- 
ward W. Cleary of the College of Law 
of the University of Illinois on Hear- 
say Exceptions—admissions and dec- 
larations against interest, business and 
public records, and photographic re- 
productions. 

On June 11 the Junior Bar Section 
held its annual luncheon and business 
session. Patrick D. Kelly, of Des 
Moines, was elected President of the 
Junior Bar Section, succeeding S. David 
Peshkin, also of Des Moines. 

The Friday morning session began 
with a breakfast for all members and 
their wives. This was followed by the 
presentation of awards to the members 
of the Bar who have practiced for fifty 
years or more. Those so honored were 
F. M. Beatty, of Sigourney; William H. 
Burling, of Postville; W. R. Evans, of 
Sioux City; Frank F. Messer, of Iowa 
City; E. C. Moody, of Nora Springs: 
E. R. O’Brien, of Oelwein; R. A. 
Oliver, of Sioux City; Realff Ottesen, 
of Davenport; Eugene E. Poston, of 
Des Moines; William C. Reimer, of 
Elkader; E. Parnell Shea, of Decorah; 
and Claude M. Smith, of Cherokee. 

The afternoon session was a continu- 
ation of the workshop program with 
Dean Ladd, Professor Charles W. 
Davidson, College of Law, State Uni- 
versity of Iowa, Professor Cleary and 
Dean Slough participating. A!l in at- 
tendance at the meeting received a 
volume of workshop outlines, includ- 
ing a complete summary covering all 
of the Iowa Law of Evidence. 

Admiral Chester C. Ward, Judge 
Advocate General, United States Navy. 
was the principle speaker at the An- 
nual Banquet. His subject was “Sur- 
vival in the Space Age—The Lawyer's 
Part”. 
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Willis B. 
Smith 


The Sixty-first Annual Meeting of 
the Arkansas Bar Association was held 
at the Arlington Hotel in Hot Springs 
National Park, Arkansas, on June 4 
and 5. Willis B. Smith, of Texarkana, 
was elected President, succeeding John 
A. Fogleman, of West Memphis. 

W.S. Mitchell was elected Vice Presi- 
dent, and Phillip Carrol, Secretary- 
Treasurer, both officers from Little 
Rock. William I. Prewett, of El Dorado, 
was elected Chairman of the Junior 
Bar Section. 

The principal speakers were Ameri- 
can Bar Association President Ross L. 
Malone; Charles J. Bloch, of Macon, 
Georgia, who spoke on “The Role of 
the Araerican Lawyer in the Protection 
of the Constitution”; Arkansas Bar 
Association President John A. Fogle- 
man, on “Where Do We Go From 
Here?”; Nina Miglionico, of Birming- 
ham, Alabama, President of the Na- 
tional Association of Women Lawyers, 
on “The Responsibility of the Bar”; 
and Kirk M. McAlpin, of Savannah, 
Georgia, Chairman of the Junior Bar 
Conference of the American Bar Asso- 
ciation. 

Participants in the annual taxation 
institute were: William H. Charles, of 
St. Louis; Joseph P. Driscoll, of Dallas; 
George S. Roudebush, of St. Louis, and 
Leonard L. Scott, of Little Rock. 

C. Sidney Carlton, of Sumner, 
Mississippi, spoke to the Conference of 
Local Bar Associations on “Help for 
the Lawyer”. 

Over five hundred lawyers, in addi- 
tion to wives, were registered at the 
meeting, out of a membership of 1100 
lawyers. 

he following actions were taken at 
the meeting: dues were increased 42 
per cent; the president of the Confer- 
ence of Local Bar Associations was 
made a member of the Executive Com- 
mittee; the Conference of Local Bar 
\ssociations was made a section of the 





Association; a Council of Past Presi- 
dents was created, to act in an advisory 
capacity; and a Committee on Continu- 
ing Legal Education was made a-stand- 
ing committee, with members having 
staggered terms for continuity of 
membership. 

Resolutions passed included one ask- 
ing that an existing vacancy on the 
United States Court of Appeals for the 
Eighth Circuit be filled by the appoint- 
ment of an Arkansas lawyer; a resolu- 
tion requesting the Arkansas Legisla- 
tive Council to conduct research on 
the Uniform Commercial Code; and a 
resolution approving the action taker 
by the Conference of Chief Justices in 
August of 1958 relative to federal-state 
relationship. 

The banquet speaker was Carl F. 
Conway, of Osage, Iowa, whose subject 
was “Legal Opportunities in Outer 
Space”. For the benefit of those who 
are wondering, the speaker’s conclusion 
was that there are no such opportuni- 
ties. Retiring President John A. Fogle- 
man was awarded a bronze plaque in 
appreciation of his activities in behalf 
of the Association during the past year. 


—<ip- 
—_— 





James K. 
Dorsett, Jr. 





Over 900 lawyers and their guests 
attended the 61st Annual Meeting of 
the North Carolina Bar Association at 
Blowing Rock, June 17-20. President 
Beverly C. Moore, of Greensboro, 
presided. 

James K. Dorsett, Jr., of Raleigh, 
was installed as President of the Asso- 
ciation for the year 1959-1960. James 
B. McMillan, of Charlotte, was elected 
President-Elect. Vice Presidents are 
Justice William H. Bobbitt, of Raleigh, 
Judge J. Braxton Craven, Jr., of 
Morganton, and William Medford, of 
Waynesville. William M. Storey, of 
Raleigh, was reelected Executive Sec- 
retary and Treasurer. 

President Moore, Chief Justice J. 
Wallace Winborne of the Supreme 
Court of North Carolina, and John C. 
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Cheesborough, President of the North 
Carolina State Bar, addressed the open- 
ing session. A high spot of the meeting 
was an address by Professor Frank W. 
Hanft of the University of North Caro- 
lina on “Christianity and Law”. 

On June 18 the third annual Con- 
ference of Local Bar Presidents met 
under the sponsorship of the Associ- 
ation. A general discussion of various 
problems of local bar groups was held 
that proved to be of benefit to many. 
Professor John S. Bradway, of Duke 
University Law School, spoke on “Legal 
Aid and Lawyer Referral”. 

Other highlights of the day’s pro- 
gram were a panel discussion by Leon 
L. Rice, Jr., of Winston-Salem, J. Carl- 
ton Fleming, of Charlotte, and N. A. 
Townsend, Jr., of Raleigh, on “Retire- 
ment Benefits for Lawyers”, and ad- 
dresses by Peter Campbell Brown, of 
New York, on “Freedom and Security 
—the Lawyer’s Role”, and “Highlights 
and Sidelights in Torts”, by Thomas 
F,. Lambert, Jr., of Watertown, Massa- 
chusetts, Editor of the NAAC Law 
Journal. 

Judge Edwin M. Stanley, United 
States District Court for the Middle 
District of North Carolina, addressed 
the meeting on Friday morning on 
“Pre-Trial in Civil and Criminal 
Cases”. 

The Annual Banquet featured ad- 
dresses by J. Spencer Love of Burling- 
ton Industries, Greensboro, and by 
Raymond Burr [Perry Mason], noted 
actor of Hollywood, California. 

Mr. Love, who was appointed by 
Governor Hodges as Chairman of the 
State Committee for Improved Courts, 
speaking on the subject of judicial 
reform said in part: “You know how 
our efforts for court reform ended 
this week. I am gravely disappoint- 
ed... I am sorry as I know you are 
that our elected representatives would 
not let the proposals stand on their 
merits. I am sorry that the plan was 
not submitted to the people—sorry that 
small counties were pitted against big 
counties in matters that had no rela- 
tion to court reforms. But all is not 
lost. We are ready to join with you of 
the legal profession to get this job 
done on an even greater scale than 
would have been possible with victory 
in this session of the General Assem- 
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bly. I am sure that history will vindi- 
cate the hard work that has been done 
and will record the ultimate victory 
primarily as the work of the lawyers 
of North Carolina.” 

Mr. Burr charmed and entertained 
the assemblage and in speaking on 
“Lawyers in the Public View” stated 
that “the first purpose of the Perry 
Mason show is entertainment, but 
closely interwoven is a recognized re- 
sponsibility to be authentic and to up- 
hold the dignity of the law and courts. 
.-. We will do nothing on our show 
to endanger the respect the public 
should have for your profession.” 

The Young Lawyers Section held 
its annual meeting on June 20. New 
officers of the Section are: Chairman: 
William S. Stewart, of Chapel Hill; 
Chairman-Elect, J. Carlton Fleming, of 
Charlotte; Vice Chairman, James T. 
Hedrick, of Durham; and Secretary, 
Wallace Ashley, Jr., of Smithfield. 

inate 

Twenty members of the Oregon State 
Bar, selected from a total of 2,276, 
have just completed their service as 
special counsel in the Bar’s program of 
legal assistance to the 1959 Oregon 
Legislature. 

They were chosen by a state-wide 
selection committee (whose membership 
was confidential) on the basis of repu- 
tation for legal ability, industry, friend- 
liness and interest in the legal profes- 
sion and its activities. No one was 
eligible who had practiced less than 
five years, who was inactive profession- 
ally, who would be active as a lobbyist 
in the session or who would have or 
could foresee any conflict of interest. 

Two-week assignments were stag- 
gered, so that each lawyer served a 
week with the one who had served the 
previous week. The Oregon State Bar 
provided hotel accommodations and 
paid $35.00 per week toward the sub- 
sistence of each lawyer who served. 
No lawyer received compensation for 
his services. 

This free service to the legislature 
was initiated in 1953, and has con- 
tinued at regular biennial sessions at 
the request of the legislators. Approval 
of the activity is not unanimous, inside 
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Allan J. de Lay 

Oregon State Bar Legal Service to the Legislature Headquarters Room. 
(From the left) Mrs. Bertha Thomas, secretary; Mrs. Mae McClellan, 
secretary; George L. Hibbard, President of the Oregon State Bar; John 
H. Holloway, Secretary of the Oregon State Bar. 





or outside the legal profession. Critics, 
who compose only a small minority, 
say the service is a duplication of that 
rendered by the state government’s 
Legislative Counsel and Attorney Gen- 
eral. Every effort is made to offer help 
on a non-political, impersonal basis, 
and the service actually supplements 
work done by the above-named. In 
order to be certain that there is a 
demand for the service on the part of 
the legislature, periodic polls of the 
legislators are conducted. The legisla- 
tors have favored the idea by a sub- 
stantial margin. 

Much legislation would not be intro- 
duced were it not for the Bar’s help. 
The Legislative Counsel is usually sub- 
merged by the volume of bills intro- 
duced and badly needs the assistance 
of lawyers in bill drafting, providing 
opinions on constitutionality and per- 
forming legal research. This was par- 
ticularly true at the 1959 session, 
which had only sixteen lawyer mem- 
bers among a total of ninety legislators. 
The lawyers representing the Bar were 
able, furthermore, to be of invaluable 
and prompt help to legislative commit- 
tees, acting as legal counsel during 
meetings and hearings or assisting paid 
counsel. 


In addition to the two lawyers on 
duty each week of the session, the Bar’s 
staff includes two full-time secretaries 
paid by the Senate. The Secretary of the 
Oregon State Bar or his assistant are 
in the office two or three days each 
week. At the 1959 session, the staff 
handled 268 direct requests for assist- 
ance from legislators and assisted the 
Legislative Counsel with fifty-seven ad- 
ditional matters. 

The program is part of the Oregon 
State Bar’s public service program and 
is carried on under the jurisdiction of 
its Committee on Public Service and 
Information. The total cost to the 
Oregon State Bar approximated $1,850. 


<i 
—_— 





The dedication of the cornerstone 
for the new Queens Bar and Legal Aid 
Headquarters building in Jamaica, 
New York, took place on June 2. 
Joseph J. Perrini, of Queens Village, 
President of the eighty-three year old 
Queens County Bar Association, which 
has more than 2100 members and is 
one of the largest bar associations in 
New York State, was chairman of the 
ceremonies. The building is now under 
construction and it is expected that it 
will be completed and in use by the 
end of this year. 
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Gerald P. 
Walsh 





The Massachusetts Bar Association, 
organized in 1909, held its Golden 
Anniversary meeting at Plymouth on 
June 13, in connection with the Massa- 
chusetts Lawyers’ Institute, with Presi- 
dent Raymond F. Barrett, of Quincy, 
presiding. The Association was incor- 
porated as a non-profit association in 
1911. 

The printed program for the meeting 
contained some interesting facts: “1909 
was the year that Peary reached the 
North Pole and Bleriot flew the English 
Channel. William Howard Taft was 
President. The hit song of the year 
was “I Love My Wife, But Oh You 
Kid” and the popular wisecrack was 
“Twenty-three Skidoo”. One million 
buggies were sold that year and only 
127,000 automobiles. Charles Eliot re- 
tired as President of Harvard and 
A. Lawrence Lowell succeeded him. 
That was a great year! Massachusetts 
Bar Association was born! Richard 
Olney, Attorney General of the United 
States and Secretary of State in the 
second Cleveland Administration, was 
our first president. From first to last, 
progress for the profession has been 
the objective of a long line of distin- 
guished presidents. Which brings us 
to even greater progress in 1959.” 

Gerald P. Walsh, of New Bedford, 
was elected President; Lincoln S. Cain, 
of Pittsfield, Bertha R. Kiernan, of 
Chelsea, James H. Fitzgerald, of Brock- 
ton, Stanley B. Milton, of Worcester, 
and Harold Horvitz, of Cambridge, 
Vice Presidents; Milton J. Donovan, 
o! Springfield, Treasurer; and the be- 
loved Frank W. Grinnell, of Boston, 
was re-elected Secretary. 

One of the important actions was the 
adoption of an amendment to the By- 
laws increasing the dues from $12.00 
to $25.00. 

Dr. Samuel P. Hicks, Cancer Re- 
search Institute, New England Dea- 


coness Hospital, Ashley St. Clair, 
Counsel, Liberty Mutual Insurance 
Company, and Worthen H. Taylor, 
Chief Sanitary Engineer, Massachu- 
setts Department of Public Health, 
participated in a discussion of “Radi- 
ation—An Enemy of the People?” with 
James B. Muldoon, of Boston, pre- 
siding. 

Judge John V. Spalding presided 
over a panel on “Appellate Procedure 
in the State Courts”, with Albert R. 
Getchell, James W. Kelleher and Rich- 
ard Wait, all of Boston, as members. 

Chief Justice Irving Ben Cooper of 
the Court of Special Sessions, New 
York, and Chief Justice Raymond S. 
Wilkins of the Massachusetts Supreme 
Judicial Court, were speakers at the 
Institute Dinner. 


Frederick A. 
Ballard 





Frederick A. Ballard was elected 
President of The Bar Association of 
the District of Columbia at the Associ- 
ation’s annual election in June. 

Results of the election were reported 
at the annual meeting. Others elected 
to office were: Richard K. Lyon, First 
Vice President; James J. Bierbower, 
Second Vice President; David C. 
Bastian, Secretary; and Charles Effinger 
Smoot, Treasurer. 

Elected as directors were: John 
Alexander, Edmund D. Campbell, Paul 
R. Connolly and John E. Powell. Three 
others were designated directors by 
their respective sections: F. Cleveland 
Hedrick, Administrative Law Section; 
Carroll Palmer, Patent, Trademark and 
Copyright Law Section; James R. 
Stoner, Junior Bar Section. 

Mr. Ballard succeeds as President 
Justin L. Edgerton, who will also serve 
on the Board of Directors for the year. 

The retiring Editor of the Associa- 
tion’s Journal was honored at the same 
meeting. He was James J. Hayden, 
who had served for 25 years as a 
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member of the staff and Editor-in- 
Chief of the monthly publication. Dr. 
Hayden, who had served with the 
Journal since its establishment in 1934, 
received a resolution citing his unique 
service to the Association. 

Milton I. Baldinger has been ap- 
pointed editor of the Journal. The ac- 
tion was taken by the Association’s 
Board of Directors which voted also 
to re-appoint William P. McClure as 
business manager of the publication. 

In elections held in the same June 
period, the following were elected 
Chairmen of the three sections: Geoffrey 
Creyke, Jr., Administrative Law Sec- 
tion; Walter F. Sheble, Junior Bar 
Section; Francis C. Browne, Patent, 
Trademark and Copyright Law Section. 


i — 


As part of its program to stimulate 
interest in the common law this year, 
the Virginia State Bar is sponsoring 
an essay contest open to all full-time 
students at law schools approved by 
the American Bar Association. 

The general theme of the contest is: 
“The Importance of the Common Law 
to the United States”. 

Prizes: Everybody wins. Each au- 
thor of a suitable entry will receive a 
free one-year subscription from the 
Journal of the American Judicature 
Society. Authors of the best ten essays 
will receive one-year subscriptions from 
the American Bar Association Journal, 
and the top three entrants will receive 
one-year subscriptions from the Ameri- 
can Journal of Legal History. 

First Prize: A complete set of Amer- 
ican Jurisprudence, donated by the 
Lawyers Co-operative Publishing Com- 
pany. 

Second Prize: A complete set of 
Shepard’s United States Citations, do- 
nated by Shepard’s Citations. 

Third Prize: A set of American 
Jurisprudence, Pleading and Practice 
Forms, donated by Lawyers Co-opera- 
tive Publishing Company. 

Fourth Prizes: Four copies of Mc- 
Cormick on Evidence, Lawyer’s Edi- 
tion, and four copies of Black’s Law 
Dictionary, DeLuxe Edition, donated 
by the West Publishing Company. 


Other Prizes: Ten copies of Holmes’ 


‘Aucust, 1959 - Vol: 45 863 








Bar Activities 


The Common Law and ten copies of 
Plucknett’s A Concise History of the 
Common Law, donated by Little, 
Brown and Company. The Michie 
Company, of Charlottesville, Virginia, 
is also donating prizes. 

PUBLICATION: The winning essay will 
be published in the American Journal 
of Legal History, and other essays or 
excerpts may also be published. All 
essays will be deposited in the Univer- 
sity of Virginia Law Library, where 
they will be available on loan. Entries 
become the property of the Virginia 
State Bar. 

Rutes: Essays should be suitable 





for publication in a law review, not 
more than 8,000 words in length. 
Original and two copies, typewritten 
and double spaced must be submitted. 
Footnotes should be on separate pages. 
The Harvard Law Review system of 
citations is preferred. Each copy 
should contain the title and author’s 
name, with a separate sheet containing 
name, birth date, home address, law 
school and class, other schools attended 
and class, degrees, and certificate of 
law school dean that entrant was a 
full-time student at his school as of 
May, 1959. 

Jupces: Essays will be judged by 
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SECTION OF 
ADMINISTRATIVE LAW 


Section Chairman John B. Gage has 
extended a cordial invitation to all 
Section members and to all other law- 
yers interested in problems of admin- 
istrative law to participate in the full 
program of Section activities at the 
Miami Beach meeting. 

Among the many proposals to be 
examined and discussed at the meeting 
are the recommendation of the Com- 
mittee on the Improvement of Admin- 
istrative Procedure for the establish- 
ment of a Permanent Conference on 
Administrative Procedure to conduct 
continuing, practical studies of means 
for expediting agency proceedings and 
generally improving administrative 
procedures. 

The President’s First Conference on 
Administrative Procedure, called in 
1953, resulted in carefully considered 
and widely indorsed recommendations, 
few of which have been acted upon. 
The Conference was composed of rep- 
resentatives of the federal departments 
and agencies and of private practi- 
tioners who worked at great length and 
in basic harmony for more than two 
years. On May 20 of this year, the 
National Council of the Federal Bar 
Association indorsed the principle of 
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establishment of a Permanent Confer- 
ence; and on May 21, the Judicial 
Conference of the District of Columbia 
Circuit adopted a resolution recom- 
mending to the Judicial Conference of 
the United States that it encourage 
establishment of such a Conference. 


The Section’s Committee on Im- 
provement of Administrative Proced- 
ure was under the chairmanship of 
Theodore H. Haas, whose recent un- 
timely death was a grievous blow to 
his countless friends and associates. 


SECTION OF 
PATENT, TRADEMARK 


AND COPYRIGHT LAW 
The United States District Court for 
the District of Columbia dismissed the 
action brought by Merlin M. Evans 
against the Secretary of Commerce and 
the Commissioner of Patents, and re- 
fused to enjoin the Commissioner of 
Patents from enforcing the new Rule 
1.345 prehibiting advertising by attor- 
neys and agents practicing before the 
Patent Office. 
The American Bar Association, by 
a Special Committee under the chair- 
manship of David F. Maxwell, filed a 
brief as amicus curiae before the court 
in the above matter. 


five legal historians. 


DEADLINE: 
marked on or before November 1, 
1959, and mailed to James A. Eichner, 
Essay Contest Director, 402 City Hall, 
Richmond. 


Entries must be _post- 


SuccestepD Topics: Reception of the 
common law in one or more colonies, 
states, or territories; practical impor- 
tance today of pre-revolutionary Eng- 
lish common law; rejection of the civil 
law in favor of the common law in 
certain states; rules of English common 
law not adopted in America. 


The case is now pending on appeal 
and it is expected that a similar brief 
will be filed in the Court of Appeals. 
At that time, sufficient copies will be 
printed to enable each member of the 
Section to receive one. 

Hearings were held on April 21-23 
by the Joint Congressional Committee 
on Atomic Energy at which Elwin A. 
Andrus, of Milwaukee, the Section 
Chairman, presented a statement of the 
position of the American Bar Associ- 
ation as expressed in a_ resolution 
passed by the House of Delegates re- 
lating to patents arising out of govern- 
ment-sponsored research. 

Statements have also been filed with 
the Senate and House Committees on 
the Judiciary, the Senate Committee on 
Aeronautical and Space Sciences, the 
House Committee on Science and 
Astronautics, and the Senate and House 
Committees on Government Operations. 

The American Bar Association’s 
position favoring repeal of the exemp- 
tion of juke boxes from copyright in- 
fringement was given by a Section 
representative at hearings before the 
House Committee on the Judiciary, 
June 10-12 and 17. 

Joseph A. McDonald, of Washing- 
ton, D. C., represented the Section 
Chairman as a member of an ad hoc 
committee on the problems of copy- 
rights as they may relate to the pres- 
ent policies of the Government on the 
rapid and free dissemination and pub- 
lication of scientific knowledge. 

The Chairman-Elect of the Section is 
busy setting up his committees for next 
year and expects to have them working 
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shortly after the annual meeting. 

As this goes to press, the program 
for the Miami meeting is completed 
and all Section Committee reports 
have gone to press. Program Chair- 
man Thomas F. McWilliams, of Chi- 
cago, has requested that all reservations 
be made as early as possible. 


SECTION OF 
CORPORATION, BANKING 


AND BUSINESS LAW 

The 10,000th member of the Section 
of Corporation, Banking and Business 
Law is Harold P. Graves, General 
Counsel of Consumers Power Com- 
pany in Jackson, Michigan. He joined 
on June 5, 1959. The Section has 
experienced tremendous growth during 
the past few years. In this current year 
alone, the net increase in membership 
has exceeded a thousand. This year’s 
Chairman of the Section’s Membership 
Committee is E. Nobles Lowe, of New 
York City, who had the cooperation of 
his nationwide committee and the as- 
sistance of Farrington B. Kinne, the 
Section’s Executive Secretary. 

This year also the Section is twenty- 
one years old. It was formed in 1938 
to succeed the Standing Committee on 
Commercial Law and _ Bankruptcy. 
Originally known as the Section of 
Commercial Law, it became in 1943 
the Section of Corporation, Banking 
and Mercantile Law and ten years ago, 
in 1949, the present name was adopted. 

The Section’s activities have grown 
in proportion to its membership, as 
demonstrated by the Miami meeting 
program which will feature on Tues- 
day, August 25, a luncheon at which the 
Chairman of President Eisenhower’s 
Council of Economic Advisers, Dr. 
Raymond J. Saulnier, will discuss the 
economic condition of our country. 
Following the luncheon, the effect upon 
our lives of the tremendous techno- 
logical advances now occurring will be 
considered, The speakers will be Gen- 
eral Bernard Schriever, Commander of 
the Air Research and Development 
Command of the United States Air 
Force, Dr. Homer Joe Stewart, Director 
of the Office of Program Planning and 
Evaluation of the National Aeronautics 
and Space Administration, and Dr. 


Burton F. Miller, Vice President for 
Advanced Systems Planning for 
Thompson Ramo Wooldridge, Inc. His- 
tory shows us that whenever man’s 
speed of transportation or source of 
power has changed, it rapidly altered 
civilization. We are now entering upon 
such a period and in addition elec- 
tronic equipment is adding to man’s 
power to solve problems. The speakers 
will attempt to evaluate for the Section 
what the current scientific advances 
may mean to our economy, institutions 
and human relationships during the 
next decade. 

A modernized code of Section By- 
Laws will be proposed to members of 
the Section for their approval at the 
Miami meeting, the approval of the 
Section Council and the Board of 
Governors having already been ob- 
tained. The new By-Laws provide for 
the office of Chairman-Elect in addi- 
tion to the present offices of Chairman, 
Vice Chairman and Secretary. The 
Vice Chairman instead of the Secretary 
would under tne new system be the 
Editor of The Business Lawyer and the 
Secretary would be the Assistant Edi- 
tor, automatically succeeding in the 
second year to the office of Vice Chair- 
man and Editorship. The progression 
from the one office to the other would 
be automatic without further vote. 
Similarly, the Chairman-Elect would 
automatically become Chairman in the 
following year. This will authorize the 
Chairman-Elect to make advance plans, 
committee appointments, etc., thus ob- 
viating delays in Section business and 
providing continuity. The growth of 
the Section and of The Business Lawyer 
make the By-Law revision necessary. 


SECTION OF 
CRIMINAL LAW 
Some of the participants in this 
Section’s program at Miami had not 
accepted when the printing deadline 
for the official program was reached, 
so we shall use this column to bring 
our members and others interested up 
to date: 
The meetings will be held at the 
Bal Harbour Hotel, Miami Beach, and 
all Association members and their 
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guests are welcome. On Monday, Aug- 
ust 24, at 2:00 p. M. the panel discus- 
sion of capital punishment will be con- 
ducted by Professor Thorsten Sellin, 
of the University of Pennsylvania, who 
has just completed a comprehensive 
study of the pros and cons of the sub- 
ject for the American Law Institute. 
Panelists will be Governor Michael 
V. DiSalle, of Ohio, who favors aboli- 
tion of the death penalty, and a prom- 
inent state official (whose acceptance 
at this writing is only tentative) to 
discuss the contrary point of view. 

On Tuesday, August 25, at 10:00 
A. M., the discussion of “Labor 
Racketeers—Diagnosis and Cure” will 
be conducted by Erwin D. Canham, 
president of the U. S. Chamber of 
Commerce, Arthur L. Goldberg, spe- 
cial counsel to the AFL-CIO, and 
Sam J. Ervin, Jr., United States Sena- 
tur from North Carolina, participat- 
ing. 

The Tuesday afternoon program, 
starting at 2:00 o'clock, will be pre- 
sented by Assistant Attorney General 
George C. Doub and Justice Thomas 
D. McBride, of the Supreme Court 
of Pennsylvania, on the subject of 
“Modern Attitudes Towards Crime— 
An Appraisal of Present Trends”. The 
third participant in this broad-range 
discussion will be Maj. Gen. George 
W. Hickman, Jr., instead of Professor 
Allen, as previously announced. 

On Wednesday, August 26, at 2:00 
Pp. M., the Section is scheduling the pre- 
view of the new American Medical 
Association-American Bar Association 
film on forensic medicine, to be fol- 
lowed by a Section meeting to discuss 
the committee assignments, work-in- 
progress, and future plans. All Section 
members are especially urged to join 
in this latter meeting. 


SECTION OF 

MINERAL AND 

NATURAL RESOURCES LAW 
Section Chairman Robert E. Lee Hall 
and Program Chairman A. W. Walker, 
Jr., have announced the completion of 
plans for an unusual panel presentation 


on Tuesday, August 25, in the Malayan 
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Room of the Singapore Hotel in con- 
nection with the Annual Meeting. The 
program contemplates the presentation 
of four economic experts in the morn- 
ing and a specially selected panel of 
Section experts in the early afternoon, 
to be followed by a joint discussion 
and mutual cross-examination by the 
two panels in the later part of the pro- 
gram. The subject matter of the panel 
discussion is “Our Future Natural 
Resources—The Economic and Legal 
Problems Ahead”. 

Leading off the discussion on behalf 
of the Economic Panel will be Dr. 
Bruce Netscheri, Senior Research As- 
sociate, Resources for the Future, Inc. 
Dr. Netschert is particularly qualified 
to speak on the economic outlook for 
coal, oil and natural gas, in view of his 
prior service as a staff member of the 
President’s Materials Policy Commis- 
sion and as consultant to both the 
National Security Resources Board and 
the Office of Defense Mobilization. Dr. 
Netschert is the author of the recent 
book The Future Supply of Oil and 
Gas. Speaking on the subject of min- 
erals and public lands will be Dr. 
Joseph C. McCaskill, Office of the 
Assistant Secretary for Mineral Re- 
sources, U. S. Department of the In- 
terior. Dr. McCaskill was formerly 
Director, Division of International Ac- 
tivities for the Interior Department, as 
well as Director of Planning and De- 
velopment, Bureau of Indian Affairs. 
An economic forecast with respect to 
atomic energy will be presented by 


Philip Mullenbach, Vice President, 
Growth Industry Shares, Inc., and 
Growth Research, Inc. Recently, Mr. 
Mullenbach was an economist on the 
staff of the Atomic Energy Commission 
and has been Research Director of the 
National Planning Association’s proj- 
ect on the productive use of nuclear 
energy. He was also Research Director 
of a study undertaken by The Twen- 
tieth Century Fund on the economic 
aspects of nuclear power policies. The 
final economic panelist is Irving K. 
Fox, Director of the Water Resources 
Program, Resources for the Future, 
Inc., who will give views on the eco- 
nomic outlook for water resources. 
Mr. Fox was formerly the representa- 
tive of the U. S. Department of the 
Interior on the interagency survey of 
the Arkansas, White, and Red River 
basins. In addition he has served as 
a staff member of the U. S. Commis- 
sion on Organization of the Executive 
Branch of the Government. 

The Section on its part has named 
the following lawyers to present the 
Section’s outlook on the future of 
natural resources: Atomic Energy— 
Harold P. Green, Washington, D. C.; 
Water Resources—Raphael J. Moses, 
Alamosa, Colorado; Hard Minerals— 
William A. Evans, Phoenix, Arizona; 
Public Lands—J. Reuel Armstrong, 
Rawlins, Wyoming; Coal—Rolla D. 
Campbell, Huntington, West Virginia; 
and Oil and Natural Gas—Gene M. 
Woodfin, Houston, Texas. This portion 


of the program will be presented in the 
afternoon, on Tuesday, August 25. at 
2:00 p.m. At 3:00 p.m., the Economic 
and Section Panels will be thrown to. 
gether for cross-discussions and ques- 
tions from the floor. This phase of the 
program will be moderated by Oren 
Harris, Chairman of the House Inter- 
state and Foreign Commerce Com. 
mittee. 

The Section will establish hospitality 
and information headquarters on the 
mezzanine-balcony of the Singapore 
Hotel, which will be in operation most 
of the time from Sunday afternoon, 
August 23, until noon on Wednesday, 
August 26. The hospitality area will be 
under the supervision of Mrs. Clair M. 
Senior, of Salt Lake City, wife of the 
Section’s Second Vice Chairman. A 
selected Ladies Committee to be named 
by Mrs. Senior will assist. A reception 
and cocktail party has been scheduled 
on the mezzanine-balcony, beginning at 
6:00 p.M. on Monday, August 24, for 
the Section members and their wives. 

The program will be rounded out by 
the holding of a Council Meeting on 
Monday morning, August 24, with the 
annual business meeting of the Section 
scheduled at 2:00 p.m. in the Malayan 
Room on the same day. There will be 
no program Wednesday morning, but 
there will be a breakfast meeting on 
Wednesday at 8:00 a.m. in the Malayan 
Room for the new Council members 
and Section officers, as well as Commit- 
tee Chairmen. 





The Family Lawyer 
(Continued from page 833) 


The modern individual needs the 
family for his own protection. He 
needed it in primitive civilization. He 
needs it perhaps even more now. To 
assume that the state will always be 
benevolent is naive in the light of 
historic events in the past quarter cen- 
tury. To allow the family to lull itself 
into a condition of impotence so that 
when trouble arises it is a mere push- 
over for a totalitarian regime is cer- 
tainly no kindness. The present sugges- 
tion should remind the family that it 
has a significant part to play in pro- 
tecting the individual members from a 
state which should not be permitted to 
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develop interests conflicting and ad- 
versary if not actually hostile. 

Similarly the state needs the family. 
It needs some agency which will per- 
form certain services of a peculiarly 
intimate sort. For example: there must 
be some place for an orderly meeting 
of the sexes; some agency to handle 
property interests of people living in 
the domestic relation; some group 
which can attend properly to the rear- 
ing of children, particularly small chil- 
dren. So far as we know there is no 
agency which can perform these serv- 
ices so well as the family. 

There are two main prerequisites for 
any suggestion such as the one now 
described. They are: it should operate 
on the national level so as not to inter- 


fere with what is already going on on 
the state and local levels. It should not 
unduly overlap or duplicate other na- 
tional activities. This plan passes both 
these tests. It is national in its scope. 
The only other national organization 
which might be thought of as over- 
lapping is the Association of American 
Law Schools. That agency is now inter- 
ested through its Committee on Family 
Law in a journal, a cooperative en- 
deavor. Other national organizations 
like the Commissioners on Uniform 
State Laws and the American Law In- 
stitute seem to be doing nothing direct- 
ly along the suggested lines. If there is 
danger of collision on details the Sec- 
tion need not take an exclusive posi- 
tion, 
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Elizabeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 








JBC Annual Meeting Plans 
The plans for the celebration of the 
Twenty-fifth Anniversary of the Junior 
Bar Conference have been completed 
and the observance will be held during 
the Annual Meeting of the American 
Bar Association from August 21 to 
August 25, in Miami Beach, Florida. 
The program, events and speakers are 
listed in the annual meeting issue of 
The Young Lawyer which will be re- 
ceived by all members of the Confer- 
ence on or about August 1. All Confer- 
ence members attending the Annual 
Meeting will participate in as extensive 
and attractive a program as the Confer- 
ence has ever sponsored. Further in- 
formation, including information about 
reservations, may be obtained from the 
Junior Bar Conference office at the 
American Bar Center, Chicago 37, 


Illinois. 


Personal Finance Law Debate 

One of the highlights of the J.B.C. 
annual meeting celebration will be the 
traditional Personal Finance Law De- 
bate on Monday, August 24, at 4:00 
P.M. at the Fontainebleau Hotel in 
Miami Beach. This event is customarily 
sponsored by the Conference on Per- 
sonal Finance Law, the participants 
being members of the Junior Bar Con- 
ference. This year, the question for 
debate is the constitutionality of a 
statute that defines a “small loan” as 
a maximum of $99.00. Attorneys for 
the State Regulatory Body are David 
H. Gambrell, of Atlanta, and J. Rex 
Farrior, Jr., of Tampa; attorneys for 
the Finance Company are Bryce M. 
Fisher, Jr., of Cedar Rapids, Iowa, and 
Payne H. Ratner, Jr., of Wichita. The 
panel of judges includes Warren L. 
Jones, Judge of the United States Court 
of Appeals for the Fifth Circuit, as 
Chief Judge, together with Harold L. 
Sebring, Dean of Stetson University 
College of Law and Justice of the 





Florida Supreme Court, and C. Baxter 
Jones, Jr., of Atlanta, 1954 Junior Bar 
Conference Chairman, now a member 
of the House of Delegates. 


As customary, the Conference on 
Personal Finance Law will entertain 
the judges, participants, the Junior Bar 
Conference and their friends at a recep- 
tion immediately following the debate. 


Practical Legal Hints from 
D.C. Junior Bar 

Over the years, the Junior Bar Section 
of the Bar Association of the District 
of Columbia has compiled useful man- 
uals to aid younger lawyers. Among 
the recent ones, we recommend the 
following to your attention: 

Trial Techniques in Administrative 


Agencies: Judge E. Barrett Prettyman’s 
thirty-five pages of hints on trial tech- 
nique are invaluable to any younger 
lawyer in his dealings with adminis- 
trative agencies, either on the state or 
federal level. Judge Prettyman, who is 
Chief Judge of the United States Court 
of Appeals for the District of Columbia 
Circuit, is especially well versed in this 
area of the law. 

Also included in this volume is de- 
scriptive material dealing with sixteen 
federal administrative agencies which 
is highly informative. Of particular 
interest, too, is the lengthy discussion 
of the Internal Revenue Service, its 
organization, jurisdiction and proce- 
dures, together with reference material. 

Requests for the Administrative Law 
Manual may be sent to the Bar Associ- 
ation of the District of Columbia, 1044 
Washington Building, Washington 5, 
D. C. The price is $3.25. 

Standardized Jury Instructions, re- 
vised from a 1940 edition and greatly 
expanded, This work is just off the 
press and will make a very helpful 
addition to your library. Inquiries 
should also be routed to the Bar Asso- 
ciation of the District of Columbia. 








Newly elected officers of the Junior Bar Conference of the Tennessee Bar 
Association, shown left to right: Lloyd S. Adams, Jr., Humboldt, President- 
Elect; William T. Gamble, Kingsport, President; John M. Grissim, Nash- 
ville, Vice President; Jackson C. Raulston, Kingsport, Secretary-Treasurer ; 
Ernest C. Matthews III, retiring President; Paul D. Kelly, Jr., Jasper, Vice 


President. 
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Gibson Gayle Speaks 
to Mississippi Junior Bar 
When the Junior Bar Section of the 
Mississippi State Bar met for its annual 
meeting on June 11 at Biloxi, Gibson 
Gayle, Jr., of Houston, Junior Bar 
Conference Vice Chairman, was the 
guest speaker. The full day of Junior 
Bar meetings were presided over by 
the Section’s able President K. Hayes 
Callicutt, of Jackson, who has been Co- 
Editor of The Mississippi Lawyer for 
the past five years. Enthusiasm for 
junior bar work continues to run high 
in Mississippi, which has contributed 
many able young lawyers to Junior Bar 
Conference work in the past. 


Walter Sheble Elected by 
D.C. Junior Bar Section 

At its Annual Meeting in June, the 
Junior Bar Section of the Bar Associ- 
ation of the District of Columbia elected 
Walter F. Sheble as its Chairman. Mr. 
Sheble has spearheaded the efforts by 
the Junior Bar Conference for the en- 
actment of federal legislation to provide 
retirement benefits for self-employed 
persons and compensation for assigned 
counsel in criminal cases in the federal 
courts, 

Others elected were Kenneth Wells 
Parkinson, Vice Chairman; E. Tillman 
Stirling, Secretary; Edward F. McKie, 
Jr., Treasurer; Francis L. Casey, Jr., 
Edwin R. Schneider, Jr., and Kent 
Thorup as members of the Executive 
Council; Samuel J. L’Hommedieu, Jr., 
and Agnes Neill were chosen as Dele- 
gates to the Junior Bar Conference 
Annual Meeting; and James R. Stoner 
was named the Section’s Delegate to 
the Board of Directors of the parent 
Association. Other Executive Council 
members who remain in office for an- 
other year are John E. Nolan, Jr., 
Charles P. Hovis and Donald Duval. 


Bert Early Is Guest of 
Iowa Junior Bar 

Bert H. Early, of Huntington, West 
Virginia, Junior Bar Conference Dele- 
gate in the American Bar Association’s 
House of Delegates, was the guest 
speaker at the Annual Luncheon of the 
Iowa Junior Bar Section, held on 
June 12. S. David Peshkin, of Des 
Moines, Conference Membership Chair- 
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man, presided over the gathering as 
state Junior Bar Chairman and reported 
on the Section’s active year. During 
the year 1958-59 the Iowa Junior Bar 
Section continued its panels on “Begin- 
ning Practice” at law schools in the 
state, a program which is now in its 
fifth year and is devoted to the prac- 
tical aspects of the practice of law by 
a panel of lawyers of junior bar age. 
In addition, the Section sponsored the 
public relations exhibit of the Iowa 
State Bar Association at the Iowa State 
Fair in Des Moines and at the National 
Dairy Cattle Congress in Waterloo. 
Over 175,000 public relations pam- 
phlets were distributed at these two 
exhibitions. Three admission cere- 
monies sponsored by the Section in 
conjunction with the Junior Bar Con- 
ference, held at the time of the admis- 
sion of new members of the State Bar, 
were held again this year. Thirteen 
such ceremonies have been sponsored 
and 100 per cent of the new members 
of the Iowa Bar have become members 
of the American Bar Association. The 
Section also took an active part in the 
educational program of the Iowa State 
Bar Association concerning the newly 
adopted judicial article. 


Current Status of the JBC 
Legislative Program 


As announced in earlier issues of 
this page, the Junior Bar Conference 
has this year concentrated on support 
for legislation to establish voluntary 
compensation plans for self-employed 
attorneys, familiarly known as Keogh- 
Simpson legislation and as well legis- 
lation which would, if enacted, author- 
ize Federal District Courts either to 
adopt a public defender system or com- 
pensate court-appointed counsel for 
indigent defendants in criminal cases. 
On July 15, Walter F. Sheble, of 
Washington, D. C., recently elected 
Chairman of the Junior Bar Section in 
the District of Columbia, who is this 
year’s Chairman of the J.B.C. Legisla- 
tive Committee, appeared before the 
Finance Committee of the United States 
Senate and spoke in behalf of the 
Junior Bar Conference in support of 
the Smathers-Keogh-Simpson _legisla- 
tion. The following is a portion of his 
statement: 


United States Senator George A, 
Smathers of Florida, author of the 
Smathers Bill, discusses tax defer- 
ment retirement benefits legislation 
with Walter F. Sheble, of Washing- 
ton, D. C., Chairman of the J.B.C. 
Legislative Committee, on the steps 
of the Capitol. 





The Junior Bar Conference is an 
organization of some 27,000 young law- 
yers under the age of 37. 

The vast majority of us are self- 
employed. We, like you, have no regu- 
lar office hours. We work week-ends 
and, if we take a vacation, it’s without 
pay. During office hours we represent 
indigents accused of crimes in the 
courts when the judges call us. 

You know many of us pretty well 
because we are interested in govern- 
ment and politics and have helped in 
campaigns for you on all sides of the 
political fence. Many of us have writ- 
ten to you on this legislation. 

Make no mistake about it—we enjoy 
the practice of the law as young law- 
yers. However, it’s not a rich man’s 
business and, if financial remuneration 
were the only incentive for us, there 
would not be many young lawyers. As 
Mr. Ross L. Malone, President of the 
American Bar Association, said yester- 
day, lawyers do not reach their good 
earning years until they are about 50 
years old and until they have passed 
through a so-called “starvation” period 
while they work their way up the pro- 
fessional ladder. 

To say that the money returns are 
small in the early years for a self- 
employed lawyer should not indicate 
that we do not respond to financial 
incentive, because we do. We are prob- 
ably like any other group of Americans 
and naturally feel that when it comes 
to tax laws, we would like to be treated 
the same... 

Not too many of us can take advan- 
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tage of tax deferment provisions in 
these young years, but we look forward 
to the years ‘to come in which we 
might set aside some savings under this 
plan to use after retirement. That pros- 
pect is an attractive incentive to sustain 
us in the lean years. 

This legislation is most important in 
its effect as a counter incentive bal- 
anced against the corporate pension 
plans and other fringe benefits which 
are so attractive to young people these 
days. It will help those who are law- 
yers already to attract capable and 
qualified young people into a great 
profession. 


Tennessee Junior Bar Closes 
Another Eventful Year 


In June, the Junior Bar Conference 
of the Tennessee Bar Association held 
its annual meeting and reviewed its 
accomplishments during the past year. 
It engaged in a successful drive for 
members of the Tennessee and Ameri- 


can Bar Associations, directed at law 
school seniors. It also arranged for 
speakers in approximately 150 high 
schools in the state in connection with 
the 1959 Law Day celebration. The 
Conference also heard a report from 
the Young Lawyers Association of 
Nashville, which sponsored a bill to 
provide payment to court-appointed 
attorneys for indigent clients. Although 
the legislation did not pass this year, 
committee hearings will be held on the 
subject prior to the next General As- 
sembly in 1961. Also under considera- 
tion is a program stressing a medical 
check-up for lawyers and a legal check- 
up for doctors. 


Chairman McAlpin’s Travels 
Chairman Kirk McAlpin was an 
honored guest of the Tennessee Junior 
Bar Conference at its annual meeting 
in Nashville, June 11-13. During the 
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past year Mr. McAlpin has traveled 
extensively to speak at meetings of 
state and leeal junior bar sections and 
to present Awards of Achievement. 
Among the city Bars which he has 
visited are St. Louis, Milwaukee, Wash- 
ington, D. C., Memphis, Fort Worth 
and Detroit. State junior bar sections 
visited by the chairman during the past 
year include California, Arkansas, 
Florida, Illinois, Kentucky, New York 
and Tennessee. Chairman McAlpin has 
also been the special guest of the 
Junior Bar Sections of the Canadian 
Bar Association and the Inter-Amer- 
ican Bar Association at their annual 
meetings. In addition, Mr. McAlpin 
has attended several meetings of the 
Junior Bar Conference and of the 
American Bar Association, including 
the midyear meeting in Chicago and 
the Portland and Pittsburgh regional 
meetings. 


American Bar Association Election for State Delegates—1959 








Ballots 
Jurisdiction Delegates Elected Mailed 
Alabama Thomas G. Greaves, Jr—Mobile 986 
Alaska R. E. Robertson—Juneau 92 
California Archibald M. Mull, Jr—Sacramento 7,841 
Florida J. Lance Lazonby—Gainesville 2,871 
Hawaii J. Garner Anthony—Honolulu 204 
Kansas George B. Powers—Wichita 1,090 
Kentucky Robert P. Hobson—Louisville 1,160 
Massachusetts Allan H. W. Higgins—Boston 2,223 
Missouri Harry Gershenson—St. Louis 2,410 
New Jersey *John H. Yauch, Jr.—Newark 2,201 
(Vacancy) 

New Mexico Augustus T. Seymour—Albuquerque 527 
North Carolina Nelson Woodson—Salisbury 1,125 
North Dakota Herbert G. Nilles—Fargo 358 
Pennsylvania C. Brewster Rhoads—Philadelphia 4,475 
Tennessee Edward W. Kuhn—Memphis 1,425 
Vermont Osmer C. Fitts—Brattleboro 225 
Virginia Lewis F. Powell, Jr—Richmond 2,410 
Wisconsin Gerald P. Hayes—Milwaukee 1,704 

33,327 


* To fill vacancy expiring with adjournment of 1960 Annual Meeting 








Ballots Per Cent of 
Returned Return 

673 68 
58 63 
4,453 57 
1,227 43 
101 50 
664 61 
561 48 
794, 36 
1,799 75 
1,129 5l 
305 58 
514 46 
218 61 
1,791 40 
685 3 
116 52 
1,074 45 
1,085 64 
17,247 52 
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Practicing Lawyer’s guide to the 
current LAW MAGAZINES 








Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Practicat LAWYER: During the 
past year, it has been my pleasure to 
read The Practical Lawyer, published 
by the Joint Committee on Continuing 
Legal Education of the American Law 
Institute and our Association ($8.00 
per year from October to May or $2.00 
per issue; 133 South 36th Street, 
Philadelphia 4, Pennsylvania). As a 
result, I now know why my good friend 
Frank Whelan who practices law in a 
beautiful old building 
Dupont Plaza in our nation’s capital 
asserts that of all legal periodicals, 
The Practical Lawyer is by far the best 
for the ordinary lawyer who runs his 
own shop. 

For instance, in the May, 1959, 
issue I have read with admiration un- 
bounded the splendid piece by William 
D. McKee of the San Francisco Bar on 
that perplexing problem, “The Federal 
Income Taxation of Partnerships”. In- 
teresting it is, and important too, to 
learn that Sections 701-761 of the 1954. 
Internal Revenue Code is the place to 
start your research because cases un- 
der the 1954 Code are “generally” in- 
applicable. In considerable detail, Mr. 
McKee charts the troublesome spots 
and indicates that decisions made by 
the lawyer will forever foreclose tax 
positions. His piece is complete from 
the formation to the death of the part- 
nership and includes at its end a full 
page bibliography. No wonder Frank 
Whelan likes this little magazine when 


overlooking 


Ae can get an expert like McKee to 
clerk for him! 


M ILITARY LAW: If there is a 


better or more colorful military lawyer 
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than Colonel Frederick Bernays Wien- 
er, I do not know him. From hearing 
him argue and win the Covert and 
Krueger cases and from reading his 
briefs in those cases, my admiration 
for his scholarship knows no bounds. 
The fellow knows military law as I first 
found out in using his annotated edi- 
tion of the Uniform Code of Military 
Justice. 

Whatever Fritz Wiener does, he does 
with the distinctive flourish of his 
mustache. Although he has argued over 
thirty cases in the Supreme Court of 
the United States, published four books 
and written innumerable law review 
articles, his life-long ambition has been 
to write a law review article that starts 
on page one of the Harvard Law Re- 
view. That ambition he has finally 
achieved in the Harvard Law Review 
for the 1958-1959 season on page one 
of which you will find “Courts-Martial 
and the Bill of Rights: The Original 
Practice” (Vol. 72, No. 1, November, 
1958, pages 1-49). The article is writ- 
ten in reply to one by Gordon D. 
Henderson in the December, 1957, 
Harvard Law Review entitled “Courts- 
Martial and the Constitution: The 
Original Understanding” (Vol. 71, 
pages 293 and 324). Colonel Wiener’s 
piece is published in two installments 
(November and December, 1958, pages 
266-304) but Part I will be on page 
one so that the Colonel in life will 
have one less peak to climb. It is 
Colonel Wiener’s contention that the 
military law in its origin did not in- 
clude the protections to the individual 
of the American Bill of Rights. Those 
interested in military law history will 
want to read both Mr. Henderson’s 
and Colonel Wiener’s articles. The 
Wiener piece is particularly entertain- 


ing because it is replete with humorous 
side remarks that make you laugh out 
loud. Good it is, that the characters to 
whom these remarks are addressed are 
dead. 

There is another splendid article by 
a military lawyer that will be of great 
value to the practicing lawyer. It is 
“Malpractice and the Service Doctor” 
by Colonel Raymond Coward of the 
Judge Advocate General’s Corps of the 
United States Army. Readers of the 
JoURNAL will recall his fine article on 
“The Fifth Amendment: Its Use in 
Congressional Investigations” in the 
May, 1958, issue. Malpractice suits 
against doctors, dentists, nurses, et. al., 
in private life are difficult enough to 
bring, but suing service medical per- 
sonnel is almost impossible. To give 
you some idea, Colonel Coward tells us 
a serviceman cannot sue the United 
States under the Federal Torts Claims 
Act when a towel is left in his abdo- 
men. The reason? The claimant was a 
serviceman on duty at the time. 

The value of Colonel Coward’s study 
is that not only does he study the 
ramifications of the Federal Torts 
Claim Act, including the recent rever- 
sal of Dalehite v. U.S., 346 U.S. 15 
(the Texas City disaster) by /ndian 
Towing Company, 350 U.S. 61, and 
Eastern Air Lines, 221 F. 2d 62, affirmed 
350 U.S. 907 (cases involving the Coast 
Guard and the crash of the Bolivian 
plane with a commercial airliner at 
the National Airport) but many, many 
other matters. The Colonel tells you 
how to sue the doctor, what the de- 
partmental regulations are and even 
considers the insurance protections ser- 
vice medical people can take out. His 
piece is invaluable to any lawyer with 
one of these cases. You can obtain a 
copy by writing the Editor of the 
United States Armed Forces Medical 
Journal, Captain Bennett F. Avery, 
MC, USN, Armed Forces Medical Pub- 
lication Agency, 23d and E Streets, 
N.W., Washington 25, D. C. Also. by 
sending $6.00 to the Superintendent of 
Documents, Government Printing Of- 


fice, Washington 25, D. C. 


S uPREME COURT: It is not often 
enough that J. Lee Rankin, the Solici- 
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tor General of the United States speaks 
out about the Court. Most of his talk- 
ing is done behind the scenes in 
screening cases that the various 
branches and agencies of the Govern- 
ment desire him to request the Supreme 
Court of the United States to review. 
Accordingly, it is a rare privilege to 
read Rankin in cold print and see what 
he thinks about the Supreme Court. 
Pittsburgh Law Review gives us the 
Solicitor General’s views in its Sum- 
mer, 1959, issue, Volume 20, page 785; 
address: 1401 Cathedral of Learning, 
Pittsburgh 13, Pennsylvania; price: 
$1.50 per copy. 

Mr. Rankin’s piece is entitled “An 
Independent Supreme Court” and it is 
an intelligent, spirited defense of the 
Court’s unanimous decisions in the 
segregation cases. It was not my pleas- 
ure to hear the General’s argument be- 
fore the Court in the Little Rock case 
(Aaron v. Cooper, 358 U.S. 1) but 
my many friends who did, tell me it 
was one of the finest in the Court’s 
history. I suspect that a deal of his 
argument there has crept into this 
Pittsburgh Law Review article, be- 
cause it is a superb presentation. 

After tracing the history of the 
Court’s struggles with Presidents and 
Congresses in the past, the Solicitor 
General comes to grip with the issue of 
segregation and concludes three courses 
were open to the Court: (1) Applica- 
tion of the old separate but equal doc- 
trine, “a construction” which he be- 
lieves would not “have been accepted 
by the Nation”, would deny “the con- 
science of a great people” and could not 
have been “justified to the peoples of 
the world after repeated claims that 
under our law citizens have equal 
rights and that we have no second class 
citizens” (page 790); (2) “Say that 
the cases involved a ‘political question’ 
to be determined by the Congress”, 
which “would not only be evasive but 
also would have been a sharp departure 
from the practice of the Court in Four- 
teenth Amendment cases” because “for 
Seventy-five years Congress has left” 
these cases “to the Court” (page 790) ; 
(3) Or, do as the Court did and decide 
that “Separate educational facilities are 
inherently unequal” and “are in viola- 





tion of the equal protection of the laws 
guaranteed by the Fourteenth Amend- 
ment” (page 790). 

Commenting that “out of some 2800 
school districts which were segregated 
prior to the Brown decision (347 U. S. 
483) about 800 are either partially or 
entirely desegregated” (page 792), the 
Solicitor General expresses the belief 
that the good citizens of the South will 
ultimately desegregate the remaining 
2,000 school districts. ‘‘Powerful 
forces” he believes, are at work to 
accomplish this and he names two: 
First, the various religious groups that 
see in segregation the violation of a 
moral law; and, second, the business 
leaders in the South who fear that 
segregation will block the magnificent 
industrial development that has come 
in our generation. 

A gallant defense of the Court. 


Anrrreusr: June came again and 
that great day (June 4, 1959) when, 
in his own inimitable way, Professor 
Milton Handler gave his Twelfth An- 
nual Survey of Antitrust Law at the 
House and Library of The Association 
of the Bar of the City of New York, 
42 West 44th Street, New York 36, 
New York. In other years we have had 
to wait until the October issue of the 
Record, the monthly magazine of The 
Association of the Bar. This October’s 
issue will carry the speech, and readers 
may write the Association for it. (Fifty 
cents.) However, Professor Handler’s 
alma mater, Columbia, will this year 
print the address (Kent Hall, Columbia 
University, New York 27, New York, 
two dollars) in its June, 1959, 
issue, 

“Markets, mergers, boycotts, orderly 
marketing and price discrimination” 
were the topics selected; and, of these, 
the presentation of the merger material 
is by far the most notable. 

The Justice Department instituted 
nineteen actions since 1950 to set 
aside mergers under Section 7 of 
the Clayton Act. There were five 
(Schenley, General 


consent decrees 


Shoe, Hilton, Minute Maid and Lucky 


Lager). The Government won two after 
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trial (Bethlehem Steel and Maryland 
and Virginia Milk Producers; the last 
case the Supreme Court of the United 
States agreed to review on June 29, 
1959). Trial will determine the out- 
come of the remaining cases (Brown 
Shoe, American Radiator, Continental 
Can (two cases), Owens-lilinois Glass, 
El Paso Natural Gas, Columbia Pic- 
tures, National Alfalfa, Lever Bros., 
Anheuser Busch, First America Cor- 
poration and Hertz). 

By private suit, two mergers were 
successfully enjoined (Hamilton Watch 
and American Crystal Sugar). 

However, two trust busters (Justice 
and Federal Trade) enforce the Clay- 
ton Act, and there were twenty-nine 
prosecutions by the Commission. Five 
ended in consent decrees (Union Bag, 
Scovill, Vendo, International Paper 
and Automatic Canteen) . The Commis- 
sion won Crown Zellerbach but the 
case is now before the Ninth Circuit. 
Pillsbury (which has been before the 
examiner about as long as Judge 
Bleakley tells me Judge Taylor charged 
the Kresel jury) has ended in a 125- 
page opinion finding in part for and 
against the Commission. Some viola- 
tions have also been found in Erie 
Sand, Reynolds Metal and Union Car- 
bide. Spalding was upheld by the ex- 
aminer. Brillo has been upheld and is 
now before the Commission. Scott- 
Paper was dismissed by the examiner 
but was reversed by the Commission. 
This leaves for decision Luria, Fore- 
most Dairies, Fruehauf Trailer, Na- 
tional Dairy, Borden, Beatrice, National 
Sugar, Procter and Gamble, Consoli- 
dated Foods, Dresser Industries, Na- 
tional Lead, Diamond Crystal Salt, 
National Tea and Kroger. 

The Handler discussion of this great 
volume of merger litigation is especial- 
ly valuable in that he rather definitely 
establishes: First, that “both the Courts 
and the Commission are in agreement 
that inter-product competition must be 
taken into account in determining the 
relevant market or line of commerce 
within which the probable competitive 
significance of the merger must be 
appraised”; and, second, that in judg- 
ing the merger the determining factor 
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is not “the amount of competition... 
foreclosed” but rather, whether “the 
merger is likely to result in a signifi- 
cant reduction in the vigor of competi- 
tion in the market as a whole”. 

More important, Professor Handler 
concludes from “The spate of decisions” 
this year “that the obsequies of Gov- 
ernment lawyers for Cellophane were 
quite premature.” Quoting Mark Twain 
the Pundit tells us “the rumor of its 
death was somewhat exaggerated”. To 
support his argument he cites Guerlain, 
Brillo, International Boxing, American 
Crystal Sugar, Union Carbide (where 
Handler is of counsel), Columbia Pic- 
tures, Erie Sand, Reynolds Metal, 
Spalding and even Beth Steel. It is a 
very brilliant and effective argument 
that the Cellophane case is still sound 
despite Du Pont-General Motors. 


As he did last year, Handler con- 
tends “that plastic injunctive provisions 
can be used to avoid anti-competitive 
effects and that divestiture is not man- 
datory under the Celler-Kefauver Act”, 
and “no mechanical formula can be 
used in determining the legality of an 
acquisition”. Particularly illustrative 
is the examiner’s decision in Union 
Carbide that its merger (so far as 
sausage casings were concerned) with 
Visking is proper even though Visking, 
as one of three sausage casing pro- 
ducers, controls 60 per cent of the mar- 
ket and the merged companies will have 
“a billion and a half dollars of assets”, 
because the merger is a conglomerate 
one and Union Carbide has not hereto- 
fore been a sausage caser. 

As you expect, Professor Handler 
discusses interestingly Judge Barnes’ 


The Jencks Case 

(Continued from page 821) 

dures.2® Under the 1928 Manual it was 
clear that the accused had a right to 
copies of the allied papers which ac- 
companied the charge sheet.®° These 
allied papers included documentary 
and oral evidence,*! summaries of the 
expected testimony of the witnesses in 
support of the charges prepared by the 


decision in Klors that the Supreme 
Court reversed (359 U. S. 207) in con- 
nection with group boycotts, and he 
believes “the Barnes exegesis partially 
survives the unanimous reversal”. 


Again, this year, the Pundit laments 
the many consent decrees in prosecu- 
tions by Justice “upon the allocation 
by manufacturers of assigned territories 
to their distributors or dealers”. The 
Professor cites some fifteen instances 
where the defendant companies took a 
powder rather than fight and argues 
that today as at common law orderly 
marketing arrangements can be made. 


Handler concludes his excellent sum- 
mary with a discussion of “indirect 
sanctions”, a subject which “has al- 
ways fascinated” him. Maybe so, but 
I regret to say this part of the paper 
confuses me. However, after several 
readings, I come to see that Handler 
sees in Kelly v. Kosuga, 358 U. S. 516, 
a reaffirmation of Bruce’s Juices. In 
Kelly, the defendant refused to pay for 
287 cars of onions it had bought be- 
cause the sale was alleged to be part 
of an illegal agreement whereby, in 
return for the purchase, the plaintiff 
had agreed not to dump some three 
hundred other cars of onions on the al- 
ready depressed onion market. In Kelly, 
Professor Handler sees “Mr. Justice 
Brennan, writing for a majority of 
seven” (Justices Black and Douglas 
dissenting without opinion), adopting 
“the earthy policy articulated by Mr. 
Justice Holmes in dissent in Continental 
Wallpaper (212 U. S. at 271), ‘of pre- 
venting people from getting other peo- 
ple’s property for nothing when they 


999 


purport to be buying it’.” However, he 


accuser,* and the report of the formal 
pretrial investigation itself.** 

The 1949 Manual explicitly provided 
that all of these papers accompanying 
the charges, including the report of 
investigation were to be made available 


notes that Continental Wallpaper was 
not overruled and, of course, the patent 
owner who commits an antitrust viola- 
tion cannot sue for royalties (Morton 
Salt v. Suppiger, 314 U. S. 488) and 
“The loss of patent protection can be a 
much heavier penalty than a criminal 
prosecution, an against 
wrongdoing or even treble damage 
liability.” 

My difficulty is that Pundit Handler 
having said this, turns around and con- 
cludes that “the denial of the purchase 
price” in a case such as Kelly “is too 
potent” and as Mr. Justice Jackson said 
in Bruce’s Juices would “end all busi- 
ness”, This argument seems to me a 
non sequitur. What’s cricket with a 
patent owner ought to be cricket with 
an onion merchant and vice versa. And 
I cannot view with horror a resultant 
increase in antitrust business either as 
a lawyer or a professor. The question 
is really whether there should be one 
law for patent men and another for 
onion men. 

There was no time for Professor 
Handler to deal with Robinson-Patman 
cases, especially, Simplicity Pattern 
where, after Professor Handler spoke, 
on June 8, 1959, the Supreme Court 
decided for the Commission and sus- 
tained the brilliant dissent of Judge 
George Thomas Washington at the 
District of Columbia Circuit. 

How, year by year, Milton Handler 
does it I do not know! All I can say is 
that every year in every way the Pundit 
gets better and better. I can’t wait to 
read his Thirteenth Annual Survey in 
June of 1960. Some year I want to 
hear him give this lecture at The Asso- 
ciation of the Bar. 


injunction 


to the defense.*4 Based upon this pro- 
vision of the Manual, the Department 
of the Army, in its instructions to 
counsel (both for the government and 
the defense) said: “after counsel have 
become familiar with the proof re- 





29. See: United States v. DeLauder, 8 U.S.C. 
M.A. 656, 25 C.M.R. 160 (195); cf: C.M. 328857, 
Cockerham, 77 B.R. 221, 241 (1948), C.M. 
323486. Ruckman, 72 B.R. 267, 273-274 (1947). 

30. T.M. 27-255, War Department Technical 
Manual, Mitrtary Justice Procepure, 1945, 66, 
pages 57-58. 


31. T.M. 27-255, supra, paragraph 26, pages 
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26-27. 

32. T.M. 27-255, supra, paragraph 30, page 30; 
paragraph 43 b, page 38. 

33. MANUAL For Courts-MarrtIA., U. S. ARMY, 
1928, paragraph 4le, page 33. 

34. MANUAL For CourTs-MarrIAL, U. S. ARMY, 
1949, paragraph 41 e, page 39, D.A. Pamphiet, 
27-6, supra, paragraph 11, pages 20-21; para- 
graph 34, page 41. 
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quired for each offense alleged, with 
the statements of expected testimony 
contained in the file . . . they should 
interview all witnesses to the offense, 
both prosecution and defense. . .”*° 
(italics supplied). Further, the trial 
judge advocate (the prosecutor) was 
instructed to invite the defense coun- 
sel along for interviews of material 
witnesses, but was careful to point out 
that the latter had the right to do so 
privately either before or after the trial 
judge advocate had interviewed them." 

Thus armed with official doctrine, 
defense counsel trying cases under the 
1949 Manual were far from loath to 
use pretrial statements in attempts to 
impeach government witnesses.** The 
development of the doctrine progressed 
with the 1951 Manual which applies to 
all of the Armed Services of the United 
States.28 The draftsmen of this 
Manual, who were career service legal 
officers, faced squarely the problem of 
executive privilege and confidential 
information. In their words, “... this 
privilege cannot be applied in opposi- 
tion to an attempt to discover or dis- 
close such a statement [inconsistent] 
through an examination of the witness 
or otherwise”*® (italics supplied). 
These draftsmen adopted the position, 
or perhaps one should more accurately 
say, an extension of the position of 
Judged Learned Hand in United States 
v. Krulewitch, 145 F. 2d 76, 78, 79, 
hn. 4 (1944). This was perhaps the 
most liberal position on this matter 
in favor of an accused in federal law 
up to that time as may be seen from 
an examination of Judge Clark’s dis- 
sent at pages 81-82. But even the 
Krulewitch case falls short of any sort 
of pretrial disclosure, to an accused. 
It goes only so far as to say that if 
the defense had learned or guessed at 
the existence of a pretrial statement by 
a government witness about the matter 
as to which he has testified and there- 
after lays the proper foundation he 
must be shown the previous statement 
for impeachment purposes.?° 


Pretrial Testimony .. . 
Right of the Accused 

The terms of the 1951 Manual and 
of official instructions issued there- 
under reiterate all that previous 





Manuals had given in this area,*! and 
made more explicit the right of an 
accused to a copy of the testimony 
taken at the pretrial investigation.*? 
The effect has been, as might be ex- 
pected, that “...the record of trial 
affirmatively shows that the defense 
used evidence obtained at the pretrial 
investigation to impeach an important 
government witness.”** (Italics sup- 
plied by the U.S.C.M.A.) 

In sharp contrast to these rights 
granted in the military system the 
“anti-Jencks law” 
for discovery or inspection of a wit- 
ness’ prior statements until he has 
testified on direct examination for the 
Government. Then and only then, may 
the court on motion of the defense 
order the United States to produce the 
out-of-court statement and show the 
same to the defense. Even here, if the 
Government claims that not all of the 
statement is related to the testimony of 
the witness (it should be noted the 
Government does not have to claim that 
all of it is unrelated to the issues of 
the case), 


prohibits a motion 


then the Government may 
elect to deliver the statement to the 
court, in camera, which selects perti- 
nent portions for delivery to the de- 
fense.44 This last provision is, of 
course, in direct opposition to the state- 
ment by the Supreme Court in Jencks 
that only the defense is equipped to 
make a valid determination of perti- 
nency to its case.4° Nonetheless, the 
new law goes on to add that if the 
Government refuses to comply with 
the order to deliver the extra-judicial 
statement of the witness, then the court 
may order the entire testimony of the 
witness stricken or grant a mistrial, if 
in its judgment that action is required 
by the interests of justice.*® 


The Jencks Case 


Small wonder that some serious 
students of the problem have specu- 
lated on how this law will fare at the 
hands of the Supreme Court.4* No 
serious comparison of the two systems 
can lead to any conclusion but that 
the real rights and benefits accorded 
to an accused are far superior in the 
military than in any other American 
system of criminal jurisprudence. Even 
as advanced a writer and thinker on 
the subject as Lester Bernhardt Orfield 
does not propose anything approaching 
the liberality of the military system.**% 

One of the grounds for criticism of 
the system of military justice has been 
our high percentage of convictions. 
Those who make this point apparently 
do not consider the power of the Staff 
Judge Advocate to recommend dis- 
missal of weak cases,4® and his duty 
to examine every potential general 
court case prior to trial.6? He has 
powers roughly analogous to a district 
attorney in his discretion to dismiss or 
reduce charges.” ! Remember that every 
Staff Judge Advocate while considering 
whether or not to send a case to trial 
knows that: “...the defense counsel 
must carefully analyze the charges and 
specifications, the allied papers, and 
the pre-trial report ...the accused will 
be informed of the witnesses, both for 
and against him. . . The available state- 
ments of these witnesses should be care- 
fully reviewed with the accused. . .”°* 
One can only ask how many weak 
cases based upon the testimony of wit- 
nesses who have contradicted them- 
selves in various pretrial statements 
would go to trial in our civilian sys- 
tems if District Attorneys were faced 
with defense counsel having such 
rights on behalf of their clients? 


While it may not behoove the mili- 





35. D.A. Pamphlet 27-6, supra, paragraph 5 d, 
page 10. 

36. D.A. Pamphlet 27-6, supra, paragraph 4 c, 
page 8. 

37. See A.C.M. 3573, Hamilton, 4 C.M.R. 
(AF.) 808 ‘G30 (1951); C.M. 334097, Anderson, 
supra; cf. C.M. 342627, ‘Webster, 8 B.R./J.C. 121, 
134, 135 (1950). 

38. Executive Order 10214, February 8, 1951. 

39. Legal and Legislative Basis, M.C.M. 1951, 
page 2: ag _—— of paragraph 151 b (1) of 


40. thro States v. Krulewitch, supra, at 78- 
79, hns. 3-5. 

41. M.C.M., 1951, supra, paragraph 32 f s¢)» 
pages 38, 39; paragraph 3. 1), page 40 h 


page 65. 


42. M.C.M., 1951, supra, paragraph 33 i (2), 
page 43. 

43. United States B” 7 ate 9 U.S.C.M.A. 324, 
327, 26 C.M.R. 104 (1958). 

44. P.L. 85-269, pan 

45. United States v. Jencks, supra, at page 667. 

46. P.L. 85-269, supra. 

47. See e.g., 31 So. Cat. L. Rev. 78. 

2 Orfield, supra, at page 333. 

9. United States v. Hayes, 7 U.S.C.M.A. 477, 

2 CMR. 267 (1957). 

50. Article 34, supra, M.C.M., 
paragraph 35, pages 49- 50. 

$1. C. > 377832, Batchelor, supra, at 19 C.M.R. 
523 hn. 3. 

52. TM. 27-6, supra, paragraph 34, page 41. 


1951, supra, 
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The Jencks Case 


tary lawyer to attempt to tell his 
civilian colleagues how their systems 
should be run, one feels constrained to 
ask them to analyze carefully their 
own systems before uttering more of 
the ill-considered criticisms of the one 


Medico-Legal Instruction 
(Continued from page 818) 
theory of modern dynamic psychiatry 


as it relates to the practice of law and 
to specific legal situations. 


Some of the Reasoning of 
Those Not Favorable 

As indicated above, among the 
minority of deans not favoring both 
undergraduate and graduate programs 
in medico-legal areas, most favored 
graduate programs. These deans seemed 
to feel that the subject was too 
“practical”, or “specialized”, or “ad- 
vanced” for undergraduates, though 
highly valuable to practitioners. This 
attitude, of course, reflects a particular 
and quite common philosophy of under- 
graduate legal education. 


Among some of these deans and the 
approximately five deans we classified 
as not favorably inclined toward any 
type of medico-legal instruction or 
courses, the most common objection 
expressed was that the undergraduate 
curriculum is at present too crowded to 
warrant its inclusion. Six deans lacon- 
ically cited lack of funds as their 
reason for not favoring the program, 
while four asserted their schools were 
too small to justify such a course. 
(These schools generally were found 
to have an almost required curriculum 
with many offering some traditional 
courses only every other year.) One 
dean asserted that it was very difficult 
to determine what subject matter should 
go into a medico-legal course. He 
expressed his belief that the field was 
so vast he could not begin to select 
those parts of it which were most im- 
portant. (This complaint would seem 
tc be keyed to the lack of faculty mem- 
bers experienced in the field and to 
the lack of printed. case and other 
materials which would outline and de- 
limit the field in the eyes of the deans.) 


Also, some of the deans asserted 


system of criminal jurisprudence in 
the United States where these words 
are actually a correct statement of the 
law: 


since the Government which 
prosecutes an accused also has the duty 


they did not favor medico-legal courses 
or instruction because it is not a “law 
subject”. The following quotations 
from the replies of two deans forcibly 
express this point of view: 


The Basic Law courses must be 
taught. All the other good courses 
ought to be taught as graduate courses 
—or we must increase the law school 
time period from 3 to 5 years. The Law 
Schools cannot teach all the law. We 
do well if we teach the law students 
how to think as lawyers. 

* * * 

Law is what law schools should 
teach. There is little enough time to 
do that properly. As we see it, about 
all the schools can do with respect to 
non-law subjects, and what they must 
do in order to teach law as it should 
be taught, is to cultivate on the part 
of the student an awareness of law’s 
dependence on all the other disci- 
plines. (Emphasis was that of the 
dean himself.) 


It is noteworthy that in the schools 
from which the above sentiments were 
received the curriculum is either total- 
ly or almost totally required courses. 
New and still experimental courses such 
as the medico-legal have great difficulty 
breaking into such programs. 

Lastly, a few deans quite openly 
asserted their opposition was based on 
their reluctance to experiment in new 
areas. To conclude this section, we set 
out the remarks of one dean who says 
it very well indeed: 


Further, we have by no means dis- 
covered accurately the basic principles 
of legal education, and need to go a 
little slow in departing from patterns 
which have been reasonably workable 
in the past two decades. The penalties 
for unwise departures are pretty severe: 
the profession is saddled with a bunch 
of poorly prepared members who live 
much too long. 


Some Concluding Comments 
In this rather brief sketch of the re- 
sults of our survey we have avoided 
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to see that justice is done, it is un- 
conscionable to allow it to undertake 
prosecution and then invoke its govern- 
mental privileges to deprive the ac- 
cused of anything which might be 
material to his defense.®? 





qd 


subjective evaluation of the field itself. 
In these concluding comments it seems 
appropriate, therefore, that we offer 
some observations on the results of our 
study. 

It is our opinion that the medico- 
legal field in American legal education 
is growing in a healthy and vigorous 
manner. Since educational systems 
change as slowly and intermittently as 
most social institutions, the develop- 
ments in this field over the past five 
years are quite gratifying to those in- 
terested in medico-legal problems. 

The attention given the subject in 
the law schools undoubtedly can be 
traced very closely to the importance of 
medical issues in trial practice’ and 
other legal areas.” Furthermore, the 
progress in this area gains in signifi- 
cance when viewed against the tradi- 
tional methods of curriculum growth 
in the law schools. Most new law 
school courses break into the cur- 
riculum as a result of pressure from 
state bar examiners for greater em- 
phasis in particular areas. For courses 
not considered bar examination ma- 
terial, it is almost always the older and 
larger national schools which lead the 
way. Also, new courses rarely gain 
acceptance in any number of schools 
until a nationally published casebook 
is generally availabie as teaching 
material. 

The progress in the medico-legal 
field, on the other hand, avoids all of 
these usual avenues of growth. There 
is no pressure from the bar examiners 
to require the courses. Pioneering work 
in the field has not been exclusively in 
the older, national schools. Many of 
the oldest and best programs are con- 
ducted at the smaller more local or 





8. Polsky, Why Forensic Medicine, THE 
Mepicat READER 11 (Polsky Ed. 1956); Small, 
Personal Injury Law: Law Schools Need a Shot 
of Medicine, 41 A.B.A.J. 693 (1953). 

9. Curran and Hamlin, The Medico-Legab 
Problems Seminar at Harvard Law School, 
J. Lecat Ep. 499 (1956); Kalven, Some Com- 
ments on the Law and Behavioral Science Proi- 
ect at the University of Pennsylvania, 11 
Lecat Eb. 94 (1958). 


53. United States v. Reynolds, 345 U. S. 1, 12. 
945). 
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regional schools, Also, there is no pub- 
lished medico-legal casebook. In fact, 
the courses do not even adopt the usual 
appellate court case orientation. 


Moving on to a comment on the 
content of the medico-legal courses 
themselves, we see that there is a great 
variety of subject matter and teaching 
method in the schools. We have indi- 
cated our own classification of the 
courses earlier. We found that a 
majority of the courses are directed 
toward one major medico-legal area, 
personal injury litigation. It is our 
feeling that there is probably a top- 
heavy emphasis on this area to the 
detriment of the developments in other 
directions. Some of these courses are 
almost entirely limited to medical lec- 
tures on general anatomy, physiology 
and pathology. We question the value 
of such courses in university legal edu- 
cation, at least for LL.B. candidates. 
If practicing lawyers wish to take 
courses of this type, we see no funda- 
mental objection. 


In the post-graduate lecture pro- 
grams, we were disturbed by two 
factors: (1) the lack of full-time faculty 
involvement in the programs, and (2) 
the heavy emphasis on the plaintiff’s 
side of personal injury litigation. The 
first factor has long-range implications. 
Full-time faculty should be involved to 
give the programs more continuity with 
general legal educational developments 
and, vice versa, to put the faculties in 
greater contact with the problems of 
everyday law practice. The second fac- 
tor is more difficult to assess. Of course, 
it does leave the defense Bar with less 
academic aid and contact. More im- 
portantly, perhaps, this emphasis on 
current methods in personal injury 
litigation. makes critical examination 
of objectives and results very difficult. 
We must be aware of the need for con- 
tinual critique in all areas of law, and 
certainly personal injury tort law and 
workmen’s compensation are not an 
exception. In fact, a good deal of criti- 
cism has been leveled at this area in 
recent years. It is the responsibility of 
these post-graduate institutes as well 
as of the law schools in general to 
explore these criticisms. 


lt is in the area of integration of 
inedico-legal materials into the tradi- 


tional courses that we have reported by 
far the least progress. It is our feeling 
that the reason for this can be traced 
mainly to basic law teaching methods 
rather than to an opposition to medico- 
legal instruction. The law schools are 
committed to a teaching method built 
around the study of appellate court 
decisions—and to the use of nationally 
published casebooks. Experimentation 
in course content and methodology is 
at a minimum.!°® It is our feeling that 
progress will be made in integration 
of materials only as some fundamental 
changes are made in law school teach- 
ing methods, as the schools give greater 
attention to trial level problems, gen- 
eral professional responsibilities, social 
issues, etc. 


In a way, however, the above answer 
is too facile. The lack of integration of 
medico-legal materials is also due to 
factors in the medico-legal field itself. 
Firstly, there must be usable materials 
available. To a large extent, this means 
that the separate medico-legal courses 
must develop and test these materials 
and prepare them for incorporation 
into the basic courses of evidence, 
torts, criminal law, domestic relations, 
etc. This is really the only way such 
materials will be effectively developed 
and utilized. In a way, this is the 
ontology of the educator. Things don’t 
really exist unless they arise out of 
courses, unless they are courses. There- 
fore, the specialists in the medico-legal 
field must not only build their own 
separate courses, but they must de- 
velop materials for eventual incorpora- 
tion into the basic curriculum as well. 

In closing, we would like to come 
back full circle to our first commentary, 
the reason for the growing acceptance 
of medico-legal courses in the curricu- 
lum of the law schools. We agree that 
the importance of such matters in trial 
work is prebably the most significant 
factor in their growth. It is said that 
80 per cent of litigated cases and ad- 
ministrative agency hearings involve 
controlling or significant issues depend- 
ent on medical proof.!! However, it is 
our hope that other factors are given 
weight also. The very circumstance that 
these courses are often radically differ- 
ent in teaching methods, reading ma- 
terials, and range of subject matter 
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than the great bulk of law courses is 
itself a healthy thing for curriculum 
growth. These courses are inherently 
interdisciplinary—also a factor which 
is good for the law schools, most of 
which tend to rather severe parochial- 
ism within their own profession. About 
the only other subject we could find 
breaking into the curriculum in a simi- 
lar manner in recent years is account- 
ing. There are huge differences in the 
methods involved in the use of ac- 
counting as a subject as contrasted 
wita the medico-legal area, particularly 
in its lesser significance for integration 
into the basic courses, but the compari- 
son is an interesting one. 


The introduction into the law schools 
of a course or materials which empha- 
size another discipline can have many 
ramifications. As we have seen, some 
of the deans reject it as “not a law 
subject” or as too practical or too 
specialized. However, it can be looked 
on in another way. It can be said that 
such a course or materials broadens 
the learning experience of the student 
at a very critical time. Law school 
does, after all, have a methodology, a 
research technique, an advocacy ap- 
proach. By the time a law student is 
in the third year, where nearly all 
medico-legal courses are concentrated, 
he is imbued with this method, this 
technique, this approach. There may 
be some need to pull him away from 
this at least momentarily to look, either 
for the first time or again, at the 
methods of science, at other profes- 
sional people the bulk of whom do not 
work in an adversary system. From 
the practical standpoint, the most sig- 
nificant scientific area and the largest 
professional group the lawyer will be 
dealing with is medicine and the phy- 
sician and his ancillary supporters. 
Therefore, it is logical he get this 
broadening out—this comparative edu- 
cational experience—from the medico- 


legal field. 


Viewed in this way, the more de- 
sirable medico-legal course would not 





10. There are exceptions, of course, most 
recently at Notre Dame and Yale. See: O’Meara, 
The Notre Dame Program: Training Skilled 
Craftsmen and Leaders, 43 A.B.A.J. 619 (1957); 
Ward, The Problem Method at Notre Dame, 11 
J. Lecat Ep. 100 (1958). 

11. Small, Personal Injury Law: Law Schools 
Need a Shot of Medicine, 41 A.B.A.J.693 (1953); 
Vanderbilt, e Future of Legal Education, 43 
A.B.A.J. 207 (1957). 
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deal solely with personal injury litiga- 
tion problems. It would examine 
medical scientific method, the physi- 
cian’s environment, the problems of 
causation in medicine as contrasted 
with causation in law, behavioral prob- 
lems as well as physical illnesses, the 
government's role in medicine in such 
areas as the regulation of medical 


Criminal Law in France 
(Continued from page 810) 

a formal plea of guilty or not guilty 
during the preliminary examination, 
reserving his actual defense for the 
trial. He can refuse to participate at 
all by invoking his right against self- 
incrimination. While Leblanc cannot 
be physically forced to testify, the 
French procedure presumes he will 
since he is invited to participate in the 
investigation for precisely that reason: 
a chance to help show his innocence. 
Failure to assist the police probably 
results in a presumption of guilt on 
the part of the examining judge, and 
the fact of non-participation will appear 
in the dossier, that omnipresent record- 
ed history that will follow Leblanc 
through his trial. As one English pro- 
fessor put it, “The dossier seems to 
preside over the court more than the 
President himself”. 


The French Jury... 
A Contradictory Body 

Leblanc, once accused of murder, 
will stand trial before the Assizes 
Court, composed of three judges, of 
which the President plays a dominant 
role, and a nine-member jury. The 
jury itself is not a rooted French in- 
stitution; rather it was borrowed from 
the British system in the age of judicial 
reform of the nineteenth century. As 
a result, the jury is a somewhat con- 
tradictory body, not at all seized with 
the plenary power of the American 
jury to determine alone the ultimate 
fate of the accused. In an American 
trial, one can honestly conclude that 
tcuth, the ultimate truth sought, is but 
a relative, pragmatic one, for it is 
what the jury finds’ it to be, and the 
members of the jury are deliberately 
non-skilled in the law, seeking only an 
average layman’s determination of the 


practice, the operation of medical care 
programs, “socialized medicine”, pub- 
lic health, etc. Teaching methods would 
be equally broad and fitted to the in- 
dicated objectives. In-class examina- 
tion of appellate court cases would be 


kept at a minimum. 


These closing comments may seem 


question: did he or did he not do it? 
French jurists were far too skeptical 
of the sympathy of the jurors to rea- 
son and conclude objectively, as wit- 
nessed by the fantastic results of not 
guilty in celebrated crimes de passion. 
Instead, they borrowed the jury system 
both to complete the acceptance of uni- 
versal sufferage, as jurors are chosen 
from voting lists, and to share with the 
general public the burden, terrible as 
it is, of awarding capital punishment. 
The jury was conceived of as but an 
appendage to the judges, illustrated by 
the fact that the members of the jury 
sit beside the three judges, on either 
side of them, during the course of the 
trial. Both jurors and judges decide 
the ultimate question, although in truth 
the jurors have but a small role. They 
receive no summing up of the applicable 
law at the end of the trial and so must 
turn to the judges for assistance when 
deliberating with them behind closed 
doors. One can only hazard a guess as 
to the influence exerted over them at 
this session. 

Other established practices of the 
French system make the jury’s role 
quite difficult. The French court process 
places greatest stress on the written 
document, most evidence appearing in 
written form, with few or no witnesses 
testifying in person. Part of the essen- 
tial written evidence is, of course, our 
fameux dossier, sent by the examining 
judge replete with data gathered by 
the police and the prosecutor. The 
dossier, however, is available only to 
the judges, never to the jury. Oral 
testimony, as a result, only fills in 
the gaps of the written evidence, and 
would sound like a strange and un- 
connected series of statements to an 
American viewer, just as it does para- 
doxically to the members of the jury. 
The jurors often cannot judge the 
facts, for they are denied the full facts, 
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to some readers out of order in a 
couimentary on prevailing conditions 
in the schools. It seemed to us appro- 
priate, however, to offer them to help 
place the results of the survey in 
proper perspective and to foster the 
ultimate objective of all of our courses, 
professional legal education of the high- 
est caliber. 


even the most significant facts. Again 
they must turn to the judges for a fill- 
in when deliberating and many French 
writers, with good conviction, argue 
that the French jury is an anomalous 
entity, ready to be abolished. The 
judges are in fact deciding the case 
most often; why hamper them with an 
unneeded body? The suggestion of trial 
for crimes without benefit of jury 
should not raise the cry of “shocking” 
or “unfair” on our side of the Atlantic, 
for the correctional court in France 
gets on quite well without the aid of 
jurors, and many American reformers 
are at present urging an elimination of 
the jury system in toto. The jury, in 
and of itself, affords no particular 
guaranties to the accused that a three- 
man court would not. 

Another significant difference in the 
trial is that of the role of the defense 
attorney. Because the French judge 
has an absolute duty to arrive at the 
truth, he will question the accused him- 
self, as well as any witnesses, unlike 
his passive counterpart in America— 
the referee judge as he has been called. 
The very philosophy of the French 
system, that of the determination of 
truth, requires an active judge, and 
his activity is generally thought to be 
an essential protection for the accused. 
The effect of this, however, is that the 
lay defendant is often pitted against a 
highly skilled logician and jurist, and 
the defendant is as well deprived of 
assistance of his lawyer here, since no 
question of the judge is deemed unfair. 
Indeed, the judge generally begins his 
interrogation of the defendant by an 
ascertainment of the accused’s complete 
past, including any criminal record. 
The American suspect can refuse to 
take the stand at all, thereby barring 
the revelation of his perhaps sordid 
past which might tend to prejudice the 
jury. It is the judge too in France 
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who alone questions the witnesses, for 
generally the latter are called merely 
to relate a free narrative of the events 
they know. If the defense counsel 
wishes to question them, he must do 
so through the medium of the judge, 
who is not bound to pose these ques- 
tions at all. The French trial, then is 
not marked very much by that brilliant 
cross examination which is the beauty 
and hallmark of the American criminal 
trial. The French defense counsel has 
only one task: to sum up the accused’s 
case, and to plead it finally to the 
court. His American counterpart has 
the duty of presenting all the defense, 
of protecting the defendant against un- 
fair or prejudicial questions, and of 
breaking down the prosecution’s case 
by an active and skillful cross exami- 
nation of its witnesses—all this in addi- 
tion to summing up to the court and 
jury. 

From this comparative exposition of 
the French and American systems of 
criminal justice, one cannot easily 
draw conclusions favoring one system 
over the other. We tend to appreciate 
best and cherish most our own system 
because it has stood the test of time, 
because it is familiar and mainly be- 
cause it is ours. What must be realized 
is that between nations of a common 


The Annapolis Convention 

of 1786 

(Continued from page 837) 

leading lawyers in New Jersey, repre- 
sented that state in the Constitutional 
Convention but died before the new 
government was organized. Read be- 
came a United States Senator from 
Delaware, a judge of the United States 
Court of Appeals in admiralty cases 
and Chief Justice of his state. Schure- 
tian was a merchant who served in the 
New Jersey General Assembly, the Con- 
stitutional Convention, the United States 
louse of Representatives and the 





moral heritage there will generally be 


a broadly similar result in dealing 
with the problem of guilt or innocence, 
of protecting the innocent by curbing 
undue police activity, all the while as- 
suring the public of protection against 
the social acts of some of its members. 
There is no doubt that police excesses 
occur in both countries, posing a grave 
danger to the individual in a demo- 
cratic state. Controls are exerted on 
this activity, generally through legal 
rules prohibiting such action, but as 
often happens in America, the rules 
lead to a declaration that the trial was 
unfair because of illegal police action. 
Therefore the criminal goes free. Amer- 
ican lawyers are not able to state con- 
clusively that the escape of the criminal 
does in fact result in diminishing police 
excesses, and some eminent members 
of the Bar advocate, as did Justice 
Cardozo, that the remedy should be to 
punish the constable, but not to let the 
criminal go free. 


The French, seemingly, are more 
likely to catch the guilty. The fact that 
known criminals are about, that gangs 
function within the cognizance of the 
police whose hands are tied by pro- 
cedural and evidentiary rules, strikes 
the Frenchman as a grave threat to the 


United States Senate, and, when he 
died, was Mayor of New Brunswick. 
St. George Tucker was one of Vir- 
ginia’s outstanding sons, a great lawyer 
who rendered valuable service in di- 
gesting and revising the laws of that 
state and served as a judge of the state 
courts for nearly fifty years and as a 
judge in the United States courts for 
fifteen. 

So these twelve commissioners from 
only five states assembled at Annapolis 
in September, 1786. There was not a 
quorum of the states of the Union. 
They waited a few days privately con- 





law-abiding members of society. So 
desirous is he that society be protected, 
and that he who has committed an 
offense to society be punished, that he 
is quite willing to tolerate a much 
greater degree of unfettered police 
authoritarianism than we are. He con- 
ceives of a criminal process calculated 
to turn the spotlight on every, suspect 
until truth will out. 


Perhaps the best solution for the 
two systems lies somewhere in the mid- 
dle. In America, there is a clamor for 
changes in the law so as to permit the 
police to employ more effective meth- 
ods of investigation, and conversely, 
in France, reform proposals envisage 
greater legal controls of police activi- 
ties. What is significant is that neither 
America nor France tolerates an undue 
amount of police excesses, nor a reign 
of criminal terror. The institutions of 
both countries are geared to withstand 
a tolerable amount of both, for the 
tolerance of some inconveniences is the 
sign of democracy’s perpetuation—the 
compromise. It is impossible to achieve 
completely both the goal of protecting 
the individual and protecting society 
at the same time. The solution must be 
the compromise—our differences with 
France rest only on a question of degree. 


ferring, hopeful that others would ar- 
rive. Their despair was profound, the 
fears of failure realized. As late as 
September eleventh, Madison wrote 
Monroe from Annapolis: 


Unless the sudden attendance of a 
much more respectable number [of 
delegates] takes place, it is proposed 
to break up the meeting, with a recom- 
mendation of another time and place 
and an intimation of the expediency of 
extending the plan to other defects 
of the Confederation. 


But from the blackest soil come the 
brightest flowers! This handful of de- 
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termined men turned what might have 
been a real fiasco into an event of 
transcendent and momentous conse- 
quences. 

They selected John Dickinson as 
their chairman and appointed a com- 
mittee to draft a report. Edmund 
Randolph commenced this work, but 
young Hamilton took over the composi- 
tion and wrote a bitter report. Madison 
feared its effect on Randolph and Vir- 
ginia. He urged a milder tone, a more 
conservative approach. Hamilton re- 
wrote the document. 

Hamilton and Madison had both 
served in the Continental Congress and 
knew well the difficulties under which 
it was laboring. Both were students of 
the existing chaotic condition of the 
country. Both had planned this con- 
vention with a view to strengthening 
the central government, not merely to 
secure some concessions in the regula- 
tion of trade and commerce between 
the states. But with so few delegates 
representing only five states what could 
be accomplished of a really construc- 
tive character? Unless, perchance, a 
seed could be planted in the minds of 
the legislators and governors of the 
states—those with and without commis- 
sioners at Annapolis, and in the minds 
of the delegates in the Continental 
Congress. That was a possibility: the 
seed might take root, and something 
come of it. 

Hamilton and Madison knew that 
Congress felt that it might lose control 
of the necessary changes if these were 


dealt with by a body beyond its control 
and independent. They also knew that 
the states were jealous of any moves 
that Congress might make looking to 
an enlargement of powers of the United 
States, especially in matters of com- 
merce and import duties. Above every- 
thing the timid must not be frightened 
and the “iniquitous” must be defeated. 

But these men realized fully that the 
debris of the Articles of Confederation 
must be removed before a structure 
“adequate to meet the exigencies of 
the Union” could be erected. Hamilton 
purposed to accomplish that goal 
through the instrumentality of the re- 
port which the Annapolis Convention 
was to adopt, and through the results 
he hoped to achieve at the convention 
which was to meet in Philadelphia in 
May, 1787. 

Hamilton adroitly took advantage of 
every facet of the problem presented. 
First he pointed out in the report that 
the authority given to the commission- 
ers by New York, Pennsylvania, Dela- 
ware and Virginia was very limited. 
He quoted from their credentials: “to 
take into consideration the trade and 
commerce of the United States, to con- 
sider how far an uniform system in 
their commercial intercourse and regu- 
lations might be necessary to their 
commerce and interest and permanent 
harmony”. 

When the Governor of New Jersey 
received Virginia’s invitation to send 
commissioners to the Annapolis Con- 
vention, he promptly referred it to the 
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Legislature, which sent it to a joint 
committee. Messrs. Sinnickson, of 
Salem, and R. S. Smith, of Burlington, 
drafted the instructions for the commit- 
tee, directing the New Jersey commis- 
sioners 


to take into Consideration the Trade 
of the United States; to examine the 
relative Situation and Trade of the 
said States, to consider how far an 
uniform System in their commercial 
Regulations and other important Mat- 
ters may be necessary to their common 
Interest and permanent Harmony, and 
to report to the several States Such 
an Act relative to this grand Object. 
as when unanimously ratified by them 
will enable the United States in Con- 
gress assembled effectually to provide 
for the Exigencies of the Union. 
[Italics supplied. ] 


Here, then, in the New Jersey cre- 
dentials, Hamilton found his opening 
and opportunity. That state had em- 
powered its commissioners “to con- 
sider how far an uniform system in 
their commercial regulations and other 
important matters might be necessary 
to the common interest and permanent 
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harmony of the several States”. 

“And other important matters”! It 
is not too much to say that those four 
words produced one of the most sig- 
nificant changes in the course of Amer- 
ican history. 

With consummate skill, the report 
takes up, with humble and not an 
assertive attitude, “the magnitude and 
importance of the object confided” to 
the commissioners on this occasion. 
Its calm approach was intended to dis- 
arm alarmist criticism by opponents 
and by the timid. The report then 
moved from trade and commerce to the 
“other important matters”, the critical 
state of the Union. 

It pointed out that the states them- 
selves had by their own acts acknowl- 
edged “that there are important defects 
in the system of the Federal Govern- 
ment”, which defects “upon a closer 
examination may be found greater and 
more numerous than even these Acts 
imply”, Yet to have discussed these 
defects in detail would have been most 
unwise: some would argue that they 
Were not defects at all; others that they 
Were not important enough to neces- 
sitate a convention of all the states. 
Every individual reading the report 
would supply his own arguments for 
or against the nature and extent of the 
defects, and every shade of opinion 
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could have asserted itself and led from 
confusion to chaos. Yet these very de- 
fects were among the “other important 
matters’. Hamilton avoided the 
grounds for argument: “Your Commis- 
sioners decline an enumeration of these 
national circumstances on which their 
opinion respecting the propriety of a 
future convention with more enlarged 
powers is founded”. The defects were 
well known to those reading the report; 
why now enumerate or discuss them? 


Furthermore, the Commissioners, 
with their limited authority, did not 
propose to influence those delegates 
who “with more enlarged powers”, 
would meet later. And so, “with the 
most respectful deference” the Commis- 
sioners at Annapolis suggested that a 
convention be held at Philadelphia the 
following May. The whole program for 
the future was to be changed: trade 
and commerce, yes, but also “other 
important matters” should be con- 
sidered by delegates with enlarged 
powers “necessary to render the con- 
stitution of the Federal Government 
adequate to the exigencies of the 
Union”. 


This report was to be sent not only 
to the five states represented at An- 
napolis, but to all of the states and also 
to the Congress itself. Certainly this 
was as wide a scattering of the seeds 
of change as this handful of determined 
and constructive statesmen could hope 
to accomplish. 

The mild and disarming tone of the 
report, the skill of its composition and 
the logic of its development entitle it 
to be ranked as one of the great state 
papers of the United States. It is one 
of the most neglected. Yet the original 
is to be found in the files of the Na- 
tional Archives at Washington, which 
publicly exhibits the Constitution of 
the United States and the Declaration 
of Independence! 





And now, before passing to the 
report itself, it should be noted that 
the expression “adequate to the exi- 
gencies of the Union” appeared not 
only in the resolution of the United 
States in Congress Assembled, passed 
February 21, 1787, calling the Phila- 
delphia meeting, but also in the cre- 
dentials of the delegates of eleven of 
the twelve states who attended the 
Philadelphia meeting, which, because 
of the work it did, is now known as the 
“Constitutional Convention”. 


The Report 


To the Honorable the Legislatures 
of Virginia, Delaware, Pennsylvania, 
New Jersey and New York. 

The Commissioners from the said 
States respectively assembled at the 
City of Annapolis, humbly beg leave 
to report. 

That, pursuant to their several ap- 
pointments, they met at Annapolis, in 
the State of Maryland, on the eleventh 
day of September Instant, and, having 
proceeded to a communication of their 
powers, they found that the States of 
New York, Pennsylvania and Virginia 
had, in substance, and nearly in the 
same terms, authorised their respective 
Commissioners “to meet such Commis- 
sioners as were or might be appointed 
‘by the other States in the Union, at 
such time, and place, as should be 
agreed upon by the said Commission- 
ers, to take into consideration the trade 
and commerce of the United States, to 
consider how far an uniform system in 
their commercial intercourse and _re- 
gulations might be necessary to their 
common interest and permanent har- 
mony, and to report, to the several 
States, such an Act relative to this 
great object, as when unanimously rati- 
fied by them, would enable the United 
States in Congress Assembled effectual- 
ly to provide for the same.’” 

That the State of Delaware had given 
similar powers to their Commissioners, 
with this difference only, that the Act 
to be framed in virtue of those powers, 
is required to be reported to the United 
States in Congress Assembled to be 
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agreed to by them and Confirmed by 
the Legislature of every State. 

That the State of New Jersey has 
enlarged the object of their appoint- 
ment, empowering their Commissioners 
“to consider how far an uniform system 
in their commercial regulations, and 
other important matters might be 
necessary to the common interest and 
permanent harmony of the several 
States”: and to report such an Act on 
the subject as when ratified by them 
“would enable the United States in 
Congress Assembled effectually to pro- 
vide for the exigencies of the Union.” 

That appointments of Commissioners 
have also been made by the States of 
New Hampshire, Massachusetts, Rhode 
Island and North Carolina, none of 
whom have however attended, but that 
no information has been received by 
your Commissioners of any appoint- 
ment having been made by the States 
of Connecticut, Maryland, South Carol- 
ina or Georgia. 

That the express terms of the 
powers of your Commissioners sup- 
posing a deputation from all the States, 
and having for object the trade and 
Commerce of the United States, Your 
Commissioners did not conceive it ad- 
vis able to proceed on the business of 
their mission, under the Circumstance, 
of so partial and defective a represen- 
tation. 

Deeply impressed however with the 
magnitude and importance of the ob- 
ject confided to them on this occasion, 
Your Commissioners cannot forbear to 
indulge an expression of their earnest 
and unanimous wish that speedy meas- 
ures may be taken to effect a general 
meeting of the States in a future Con- 
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vention, for the same, and such other 
purposes, as the Situation of public 
affairs may be found to require. 

If in expressing this wish or in 
intimating any other Sentiment, your 
Commissioners should seem to exceed 
the strict bounds of their appointment, 
they entertain a full confidence that a 
conduct dictated by an anxiety for the 
welfare of the United States, will not 
fail to receive an indulgent Construc- 
tion. 

In this persuasion, your Commission- 
ers submit an opinion that the Idea of 
extending the powers of their deputies 
to other objects than those of Com- 
merce, which has been adopted by the 
State of New Jersey, was an improve- 
ment on the original plan, and will 
deserve to be incorporated into that 
of a future Convention. They are the 
more naturally led to this conclusion, 
as in the course of their reflections on 
the subject, they have been induced to 
think, that the power of regulating 
Trade, is of such comprehensive extent, 
and will enter so far into the general 
system of the Foederal Government, 
that to give it efficacy, and to obviate 
questions and doubts concerning it’s 
precise nature and limits, may require 
a correspondent adjustment of other 
parts of the Foederal System. 

That there are important defects in 
the system of the Foederal Govern- 
ment, is acknowledged by the Acts of 
all those States which have concurred 
in the present Meeting. That the de- 
fects, upon a closer examination may 
be found greater and more numerous 
than even these Acts imply, is at least 
so far probable from the embarrass- 
ments which characterise the present 
State of our National Affairs, foreign 
and domestic, as may reasonably be 
supposed to merit a deliberate and can- 
did discussion, in some mode, which 
will unite the Sentiments and Councils 
of all the States. In the choice of the 
mode your Commissioners are of 
opinion, that a Convention of deputies 
from the different States, for the 
special and sole purpose of entering 
into the investigation and digesting a 
plan for supplying such defects as 
may be discovered to exist will be 
entitled to a preference, from con- 
sideration which will occur without 
being particularized. 

Your Commissioners decline an enu- 
meration of these national circum- 
stances on which their opinion respect- 





ing the propriety of a future Conven- 
tion with more enlarged powers is 
founded; as it would be an useless 
intrusion of facts and _ observations, 
most of which have been frequently 
the subject of public discussion, and 
none of which can have escaped the 
penetration of those to whom they 
would in this instance be addressed. 
They are however of a nature so 
serious as, in the view of your Com- 
missioners, to render the Situation of 
the United States, delicate and critical, 
calling for an exertion of the united 
virtue and wisdom of all the Members 
of the Confederacy. 


Under this Impression, Your Com- 
missioners, with the most respectful 
deference, beg leave to suggest their 
unanimous conviction that it may es- 
sentially tend to advance the interests 
of the Union if the States by whom they 
have been respectively delegated would 
themselves concur, and use their en- 
deavours to procure the concurrence of 
the other States, in the Appointment 
of Commissioners to meet at Phila- 
delphia on the second Monday in May 
next, to take in consideration the Situa- 
tion of the United States, to devise 
such further provisions as shall appear 
to them necessary to render the Con- 
stitution of the Foederal Government 
adequate to the exigencies of the 
Union; and to report such an Act for 
that purpose to the United States in 
Congress Assembled, as when “agreed 
to by them and afterwards confirmed 
by the Legislature of every State” will 
effectually provide for the same. 

Though your Commissioners could 
not with propriety address these ob- 
servations and sentiments to any but 
the States they have the honor to re- 
present, they have nevertheless con- 
cluded, from motives of respect, to 
transmit copies of this report, to the 
United States in Congress Assembled, 
and to the Executives of the other 
States. 


By order of the Commissioners 
John Dickinson 
Chairman 

Dated at Annapolis 

September 14th, 1786. 


Implementation by Virginia 
Through this report, the commission- 

ers at Annapolis had given currency to 

the conviction that the existing “exi- 
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gencies” necessitated definite changes 
for the safety of the Union. Madison 
set about to implement it. His first step 
was to persuade General Washington to 
go to Philadelphia as a delegate. This 
would insure strength and leadership. 
At first Washington was determined to 
keep away from Philadelphia in May, 

787. The Society of the Cincinnati 
was to meet in that city at that very 
time, but as there was a strong senti- 
ment against the Society by a large 
segment of the public, Washington had 
already expressed his “inability” to 
attend the Society’s meeting. The co- 
gency of Madison’s arguments, his in- 
sistence that naming Washington as the 
head of the Virginia delegation would 
“assist powerfully in marking the zeal 
of our legislature, and its opinion of 
the magnitude of the occasion”, over- 
came Washington’s resistance. 

The flood of depreciated and worth- 
less paper money issued by many of 
the states rendered commerce within 
and without Virginia hazardous and 
uncertain. Also the British and French 
creditors of the Virginia merchants 
were clamoring for payment of their 
debts. Then came Shay’s Rebellion in 
Western Massachusetts, with its vio- 
lence of the debtors against their credi- 
tors, the frontier against the seaboard, 
and defiant resistance to established 
law and order. Every state feared the 
spread and consequences of that re- 
bellion and the civil and military diffi- 
culties encountered in its suppression. 
Then too Spain was showing its in- 
solence toward the southern states by 
closing the Mississippi River to Ameri- 
can trade and traffic. The need for 
strength in the Federal Union with 
ample powers to meet these and many 
other critical situations pressing for im- 
mediate attention was becoming more 
obvious and urgent every day. 

But Madison had another problem 
to face. Congress had to be by-passed. 
This had to be accomplished without 
offense to Congress and by avoiding 


criticism by the delegates attending 
Congress in New York City. 


Even as Madison’s tact and diplomacy 
had succeeded in persuading Hamilton 
to moderate the language of the report 
of the Annapolis Convention, so now 
with tact and diplomacy he obtained 
Washington’s approbation, and secured 
the passage of the Virginia Act of 
October 16, 1786, which he had pre- 
pared. It authorized the appointment 
of delegates to the Philadelphia Con- 
vention. And the name of George 
Washington led all the rest! The Gover- 
nor of Virginia, Edmund Randolph, 
was also made a delegate. But what 
of Congress? The Act said that the 
Commissioners who had assembled at 
Annapolis had “represented the neces- 
sity of extending the revision of the 
federal system to all its defects” and 
had recommended that deputies be ap- 
pointed to meet in convention at Phila- 
delphia, “a provision which was prefer- 
able to a discussion of the subject in 
Congress, where it might be too much 
interrupted by the ordinary business 
before them and where it would be- 
sides be deprived of the valuable 
Counsels of sundry Individuals who 
are disqualified by the Constitution or 
Laws of particular States, or restrained 
by peculiar circumstances from a Seat 
in that Assembly”. Then, instead of 
going into detail concerning the defects 
of government, the Act set a high 
patriotic tone—an appeal to all of 
America. It declared that the General 
Assembly “taking into view the actual 
situation of the Confederacy as well 
as reflecting on the alarming represen- 
tations made, from time to time, by the 
United States in Congress, particularly 
their Act of the 15th of February last, 
can no longer doubt that the Crisis is 
arrived at which the good people of 
America are to decide the solemn ques- 
tion whether they will by wise and 
magnanimous Efforts reap the just 
fruits of that Independence which they 
have so gloriously acquired, and of 
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that Union which they have cemented 
with so much of their common Blood, 
or whether by giving way to unmanly 
Jealousies and Prejudices, or to partial 
and transitory Interests, they will re- 
nounce the auspicious blessings pre- 
pared for them by the Revolution, and 
furnish to its Enemies an eventful 
Triumph over those by whose virtue 
and valor it had been accomplished.” 
The preamble of the Act then con- 
tinued: “The same noble and extended 
policy, and the same fraternal and 
affectionate Sentiments, which original- 
ly determined the citizens of the com- 
monwealth to unite with their Brethren 
of the other States in establishing a 
Foederal Government, cannot but be 
Felt with equal force now as motives to 
lay aside every inferior consideration, 
and to concur in such further conces- 
sions and provisions as may be neces- 
sary to secure the great Objects for 
which that Government was instituted, 
and to render the United States as 
happy in peace as they have been glori- 
ous in War.” 


Consequences of the 
Annapolis Convention 

Like the report of the Annapolis 
Convention, the Virginia Act of Octo- 
ber 16, 1786, avoided argumentative 
details. Both accomplished what their 
authors intended. Hamilton succeeded 
in getting the states to enlarge the 
powers of their delegates. Madison suc- 
ceeded in getting all of the states to 
send delegates to the Philadelphia con- 
vention (all but obstinate little Rhode 
Island). What was equally important, 
he was able to use the magic of Wash- 
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ington’s name, leadership and prestige. 

By order of the Annapolis Conven- 
tion a copy of its report had been sent 
to the Continental Congress and to 
every state. By order of the Virginia 
General Assembly, a copy of its Act of 
October, 1786, had also been sent to 
the Congress and to the executive of 
each state. 

In September, 1786, the Congress 
received the report with a covering 
letter from John Dickinson, the chair- 
man of the Annapolis Convention. The 
next month the letter and report were 
referred to a Grand Committee con- 
sisting of ten members, one each from 
a different state. Little or nothing was 
done by that Committee—it was wait- 
ing watchfully to see what the states 
might do—until seven states had ap- 
pointed delegates to the Philadelphia 
meeting and had notified Congress ac- 
cordingly. 

Congress was then really in a quan- 
dary. It must now try to descend from 
its position of aloofness without tum- 
bling in disgrace and failure. If it 
ignored the Philadelphia meeting, the 
states obviously would hold their con- 
vention nevertheless. With Washington 
present and the Governors of a number 
of states and some of the outstanding 
leaders also named as delegates, there 
was no way to anticipate what they 
might attempt to do. Yet if Congress 
recognized the call for the meeting 
suggested by the Annapolis Conven- 
tion, it could be argued that the Gov- 
ernment was approving the action of 
a minority of the states who had acted 
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in contravention of the Articles of Con- 
federation. Furthermore, the Philadel- 
phia meeting might well consider “other 
important matters”, measures “ade- 
quate to the exigencies of the Union”, 
and far beyond trade and commerce 
regulations, and also beyond the direc- 
tion and control of Congress. As late as 
February 18, 1787, “a great disagree- 
ment of opinion exists” in Congress, 
Madison wrote to Edmund Randolph, 
as to the expediency of a recommenda- 
tion in favor of the Philadelphia meet- 
ing. 

Congress found a way out of its 
dilemma. Without mentioning the An- 
napolis Convention but attempting to 
restrict the Philadelphia meeting to 
“the sole and express purpose of re- 
vising the Articles of Confederation”, 
Congress, on February 21, 1787, re- 
solved that in its opinion it was 
“expedient” that a convention of dele- 
gates appointed by the several states 
be held at Philadelphia on the second 
Monday in May next. It required that 
this convention report “to Congress 
and the several legislatures such altera- 
tions and provisions” in the Articles as 
shall, when agreed to in Congress and 
confirmed by the states “render the 
Foederal Constitution (meaning the 
Articles of Confederation) adequate to 
the exigencies of Government and the 
preservation of the Union”. It simply 
ignored the Annapolis report, but ac- 
cepted the date and place of meeting 
suggested by the Convention and actu- 
ally used the broad “exigencies” lan- 
guage of that report! 

The history of the convention held in 
Philadelphia between May and Septem- 
ber, 1787—now designated as the Con- 


stitutional Convention—is well known. 
That it substituted a wholly new sys- 
tem of government for the Union in the 
place of the utterly inadequate Articles 
of Confederation is also a matter of 
record. But what has been too often 
overlooked is that for the first time in 
matters affecting all of the states, no 
approbation by Congress, no unani- 
mous action by all of the states was 
required! Ratification by only nine of 
the thirteen states was to be sufficient 
for the establishment of the new Con- 
stitution between the states so ratifying 
the same. The possible, nay, probable, 
defeat of the whole plan by Congress 
was avoided, and the unanimous con- 
currence by the thirteen quarrelling 
states was evaded. Another great bar- 
rier to the progress of the United States 
as a nation had been overcome. 

And so, what had begun as a simple 
conference concerning the trade and 


commerce of only the two states of - 


Maryland and Virginia became the 
seed out of which came the Annapolis 
Convention, and from the seed planted 
at that Convention came the Constitu- 
tion of the United States. And so, also, 
from the very failure of the Annapolis 
Convention in one of the darkest and 
most critical periods of American his- 
tory came the Constitutional Conven- 
tion, which decided, within a few days 
after its organization, “that a national 
Government ought to be established 
consisting of a supreme legislative. 
judiciary, and executive”. The seeds 
for a stable government had taken root 
at last and had germinated. 

The fortunate failure of Annapolis 
became the genesis of the Constitution 
oi the United States. 
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comments: “. . . highly necessary to lawyers and 
other investigators because it contains caveats 
against careless handling of material under investi- 
gation, and explains the proper ways to best pre- 
serve the evidence for critical scientific investi- 
gation.” 





LAW OF DISPUTED AND FORGED DOCU- 

ments. J. Newton Baker makes a very impor- 
tant contribution in this field. $15.00. The Michie 
Company, Charlottesville, Va. 





LAW BOOKS—WE CAN SUPPLY THE 

following sets at this time: U.S. Attorney 
General Opinions, complete sets or odd volumes— 
Decisions of the Commissioner of Patents, com- 
plete sets or odd volumes. Practically all Law 
Reviews and Periodicals published in the U.S.A. 
Law Books bought, sold and exchanged. Write us 
for your every law book need. DENNIS & CO., 
INC., 251 Main St., Buffalo 3, New York. 





DETECTIVES 





THEO. R. GREVERS INTERNATIONAL PRI- 

vate Detective; Specialized foreign, Surveillance, 
Subterfuge, Undercover; Personal, Criminal, Indus- 
trial, Insurance, Inheritance, Missing Persons and 
Assets, Patent Infringement, Foreign Market and 
Branch-Plant Location Investigations; Investiga- 
tors male and female, speaking German, Swedish, 
Dutch, French, Spanish; References, Licensed, 
Bonded, Notarized Reports, Testimony; Box 978, 
Battle Creek, Michigan; Telephone, Woodward 
4-2445. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. DIckens 2-2391. 
Twenty years Nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory for 
qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

28 years’ experience. Qualified in all courts, 
Completely equipped laboratory, 10023 Hubbell Ave. 
VErmont 7-6454. 





DONALD DOUD, CHICAGO, MILWAUKEE. 

Chairman, Document Section, American Academy 
of Forensic Sciences; Director, American Society of 
Questioned Document Examiners. 312 East Wiscon- 
sin Avenue, Milwaukee; Temple Building, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 

Over 15 years’ experience. 810 E. & C. Building, 

Denver, Colorado. Phone AComa 2-2360. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, hand-printing, typewrit- 
ing, erasures, alterations, inks, etc. See Martindale- 
Hubbell. Member A.S.Q.D.E. 1830 Exchange Bldg., 
JAckson 5-1711, 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners, 





. 


LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH—30 YEARS’ EXPE- 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Box 424, Lawrence, Kansas. 





KARL SCHOTTLER, ST. LOUIS, MO., 
Telephone GArfield 1-3399. Scientific Technique 
in Document Examination. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
WOodley 6-3050, 





HANNA F. SULNER, NEW YORK CITY. 

Qualified examiner of all kinds of questioned 
documents; expert testimony illustrated. 35-30 81 
Street, Jackson Heights 72, New York. IL. 8-6176. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member ASQDE, 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394, 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls, Ohio. Telephone: Chestnut 7-6731. 26 years’ 
experience. Author of recognized articles. Retained 
by United States Government, Congressional Com- 
mittees, State of Ohio, Legal Profession in United 
States, Canada and foreign countries. Formerly 
Expert for Base Legal and Intelligence Depart- 
ments, AAF. Civilian Examiner for Cleveland 
Police Department. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN—Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—phone CEntral 6-5186. 








GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents, 4229 Brook Road, Richmond, 
Virginia. 
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MISCELLANEOUS 





ROBES 





TECHNICAL SERVICES AVAILABLE 





PATENT COPIES—We will AIRMAIL copies of 


any United States Patents to you within 4 hours. 











Merely send the numbers of the patents you desire 
and a check or money order ($1.00 for the first 
patent and 50 cents for each additional patent) to 
AIRMAIL PATENT COPY SERVICE, NA- 
TIONAL PRESS BLDG., Washington 4, D. C, 





POSITIONS WANTED 





ATTORNEY, 39, MEMBER LARGE MIDWEST 

firm, experienced commercial and antitrust law 
and litigation, seeks similar situation in Dallas. Box 
9IL-6. 





ATTORNEY, 33, FORMERLY HOUSE COUN- 

SEL, now small town practitioner, good back- 
ground, desires association with liberal firm or pro- 
gressive corporation in or near large city. Box 
9AG-1. 





ATTORNEY, 25, RECENT GRADUATE, LAW 
Review. Married. Resume available. Box 9AG-2. 





ATTORNEY, 40, SPECIALIZED KNOWLEDGE 

of French and German legal systems. Fluent in 
French and German. Desires salaried post requiring 
residence in Europe. One year private practice by 
self, ten years as salaried counsel for corporate 
manufacturer of products sold throughout the world. 
Admitted to practice in Illinois and California. Mini- 
mum salary $11,500.00. Box 9AG-4. 


JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. BentLey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA. 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 


CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quaiity, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com. 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C, 
Box 78-1. 





WEATHER EXPERT (PH.D.) AVAILABLE 


for consultation and testimony. Box 9F-6, 





WANTED TO BUY 





OLD COLLECTIONS-ACCUMULATIONS 


post-postal cards. Chas. Dargue, Kittanning, Pa. 


MANAGEMENT CONSULTING - SERVICE 

for Law Offices—specific problems or complete 
office. Covers Organization, Costs, Policies, Work 
Distribution, Billing, Salary Plans, Controls, Files, 
Office Manuals, Special Projects. Daniel J. Cantor 
and Company, Six Penn Center Plaza, Philadelphia 
3, Pa. 





Association Calendar 





Annual Meetings 





Greater Miami Beach Area, Florida 


Washington, D. C. 


Memphis, Tennessee 
Houston, Texas 


884 American Bar Association Journal 


August 24-28, 1959 


August 29-September 2, 1960 


Regional Meetings 





November 12-14, 1959 


November 9-12, 1960 
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